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The Lawyer in Society — 
A Role with Responsibility 


As I travel the state meeting with fellow 
lawyers, I am constantly reminded of a 
growing problem that affects us all — ero- 
sion of confidence in the law and lawyers. 
Often the lack of appreciation and esteem is 
cast simply as an image problem. 


Problems with law and the image of law- 
yers have existed throughout history. Sir 
Thomas More referred to lawyers as “a 
sort of people whose profession is to dis- 
guise matters.” [ Utopia: Of Law and Magis- 
trates, (1516)]. While lawyers had written 
the Declaration of Independence and the 
Articles of Confederation, the lawyers who 
molded our nation were acutely aware of 
the American prejudice against them, espe- 
cially since the Revolution. Lawyers were 
tainted by their English heritage and author- 
ity. After all, lawyers threw honest citizens 
into prison for nonpayment of debts didn’t 
they? Lawyers were perceived as being only 
for the wealthy with justice being meted out 
differently for the poor. To Captain Shay’s 
men (of Shay’s Rebellion) lawyers were 
“savage beasts of prey,” who moved “in 
swarms.” Even Benjamin Franklin got in 
his digs when he said that “a countryman 
between two lawyers is like a fish between 
two cats.” 


Notwithstanding recognized historical 
prejudices, few, if any, lawyers would dis- 
agree with the statement that at this particu- 
lar point in history, law, lawyers individu- 
ally, the legal profession generally, and our 
system of justice suffer from an unprece- 
dented lack of respect. Some of the histori- 
cal criticisms continue: It is still argued that 
lawyers are for the wealthy with a different 
form of justice being dealt to the poor. 
Could there be a thread of truth? 


by Rutledge R. Liles 


One need only review the daily newspa- 
per to see that our profession is a favorite 
target for journalistic vilification. In fact, as 
I write this article, I have before me a col- 
umn which suggests that the legal profes- 
sion in Florida is in a “state of sleaze.” The 
problem has far-reaching implications, with 
the cry growing louder each year for lawyer 
regulation by the Department of Profes- 
sional Regulation rather than by the Flor- 
ida Supreme Court. Our image is tarnished 
and it affects our ability to function effec- 
tively. We find ourselves increasingly in a 
defensive posture. 


Is the criticism justified? Is there truly 
something wrong with the legal profession? 
What is the problem and what can be done 
to restore respect for the law and 
preeminence to the profession? I plan to fo- 
cus on this problem in the next several is- 
sues of the Journal. In the process, I hope 
to create a renewed awareness of our role 
and resulting responsibilities. Through re- 
flection perhaps we can find direction. 


If lawyers have, through individual or col- 
lective actions, caused a decline in trust and 
a deterioration of our image, then we, indi- 
vidually and collectively, must commit to 
the reestablishment of that ‘rust. Institution- 
alized public relations is not the answer. 
The best, most effective and lasting public 
relations is the individual lawyer whose rela- 
tions with clients and the community exem- 
plify the highest code of ethical and profes- 
sional behavior. 


In the process of self-evaluation — the 
what we are and why we are — we must not 
lose sight of our responsibility to our system 
of justice and the democratic process. Per- 
haps the best statement of this responsibility 
which should guide us in our reflection is 
attributed to Justice Terrell in his opinion 
granting the petition to integrate The Flor- 
ida Bar. There, he said that: 


[O]n the theory that he is such an important 
factor in the administration of justice, this Court 
has held that a lawyer’s responsibility to the pub- 
lic rises above his responsibility to his client. The 
very nature of our democratic process imposes 
upon him the responsibility to uphold democratic 
concepts regardless of how they affect the case at 
hand.” Petition of Florida State Bar Association, 
40 So.2d 902 (Fla. 1949) at 908. 


As we reflect on the problem, we must 
ask ourselves what does society perceive as 
the role of the lawyer? What are the public’s 
expectations? To effectively respond to the 
questions we must first examine the tradi- 
tional concept of law. I believe that it is 
within the traditional concept of law that 
we find our reason and justification to exist 
as a profession. 

Some believe law to be power, rather 
than a restraint on power. Others view it as 
an “authoritative canon of value.” I think 
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of law as a means of reconciling and regulat- 
ing the diverse desires and expectations of 
the people — preserving protecting those de- 
sires and expectations, but not at the ex- 
pense of others. As so aptly stated by the 
philosopher Aristotle, “Law is order, and 
good law is good order.” 

Parenthetically, it is interesting to note 
that revolutions and utopias are committed 
to the belief that they can manage better 
without law, lawyers and the courts. Exam- 
ples abound. In developing Third World 
countries, we often read of judges being as- 
sassinated. Mao Tse Tung abolished law 
schools and the legal professional as part of 
communist China’s revolutionary process. 
People delight in the cry of one of Jack 
Cade’s rebels: “The first thing we do, let’s 
kill all the lawyers!” Shakespeare, King 
Henry VI, Part II, Act IV, scene ii. Cited 
out of context, it is the rallying cry of our 
profession’s detractors. Though when 
viewed in its proper setting it is frightening. 
Kill the lawyers, close the courts — a splen- 
did anarchy, but an orderless society. 

Perhaps the best. discussion of “law” is 
found in Dean Roscoe Pound’s Justice Ac- 
cording to Law (1951), a brief but scholarly 
and compelling treatise. According to Dean 
Pound: 

Law is more than an aggregate of laws. It is 


what makes laws living instruments of justice. It 
is what enables courts to administer justice by 


means of law; to restrict them by reason when the 
lawmaker exceeds his reason, and to develop 
them to the full scope of the reason where the 
lawmaker falls short of it. (p. 60) 

[Law] presupposes a life measured by reason, 
a legal order measured by reason, and a judicial 
process carried on by applying a reasoned tech- 
nique to experience developed by reason and rea- 
son tested by experience. (p. 91) 


How then does the public view law? As 
power;,.as regulatory; as mystifying and per- 
plexing; as confusing and contradictory; as 
often inequitable and, more often than not, 
as frightening and intimidating. 

As pragmatists schooled through ideals, 
as peacemakers tempered through disputes, 
and as professionals challenged by change, 
lawyers instinctively know themselves to be 
a unique group. We are educated in apply- 
ing a “reasoned technique to experience 
developed by reason and reason tested by 
experience.” We are looked to for direction 
as we attempt to wind our way through the 
ever increasing mass of law. We are “offi- 
cers of the court,” and, as such, are charged 
with a higher calling. That calling is to be 
stewards of our system of justice. Trust in 
the law, lawyers and our system of justice is 
dependent entirely upon our faithful fulfill- 
ment of that charge. 

If we perform as we should we can ad- 
vance our cause without trepidation. If, 
however, we fail, we fully deserve the criti- 
cism. BJ 


Tallahassee, FL 32399-2300. 
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Executive Directions 


The Board of Governors of The Florida 
Bar is a voluntary board of 51 members, 
including an additional nine persons re- 
cently added by reapportionment. This 
year’s will be the largest board that has ever 
governed The Florida Bar. I thought it may 
be of interest to recite some of these indi- 
viduals’ background. They have volun- 
teered their time, which will amount to 
about 100 hours per month devoted strictly 
to Florida Bar work, without any type of 
reimbursement, either for time or expenses. 
All expenses for traveling to and staying at 
Board of Governors meetings, as well as the 
General Meeting of Sections and Commit- 
tees, the Midyear Meeting, Annual Conven- 
tion, Media Law Conference, and any other 
meetings they attend, are paid directly by 
the attorney Board member. 

The Board consists of one representative 
from each circuit (20), three from out-of- 
state, the president and president-elect, the 
president and president-elect of the Young 
Lawyers Division, two public members and 
22 members apportioned among the 20 cir- 
cuits. 

In reviewing the composition of the 
Board of Governors over the years, I have 
noticed the average age on the Board is con- 
tinuing to decrease. The average 1988-89 
Board of Governors member was born in 
1943. The ages of the Board members range 
from 34 to 62. On the biographical data 
forms we received, 11 indicated they went 
to undergraduate school at University of 
Florida, four at FSU, three at Miami, and 
25 at out-of-state schools. As to the areas of 
study, most listed business (17), followed by 
political science (8) and history (5). 

Most graduated in 1962 and went on to 


The Board of Governors — 


A Profile 


by John F. Harkness, Jr. 


graduate from law school in 1965 or 1966. 
The University of Florida was the choice for 
18; FSU, 4; Miami, 4; Stetson, 2; and Nova, 
1. The other attorney members of the Board 
of Governors went to out-of-state law 
schools, including Washington and Lee, 
Vanderbilt, Cumberland, Yale, William and 
Mary, George Washington, Notre Dame, 
Drake, Villanova, and Boston College. As 
you can see, there is a wide variety of law 
schools and geographical regions repre- 
sented on the Board. 

There is often a misconception as to the 
size of law firms the Board members come 
from. The median-size of the law firm is less 
than 10. Law firms range from the solo 
practitioner to one member from an out-of- 
state law firm that has some 165 lawyers. 
With the exception of that law firm, there 
are only three other members of the Board 
of Governors in law firms of more than 40 
members. Thus, the idea of large law firms 
dominating the Board of Governors does 
not seem to hold true. 
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As to the type of practice, 27 designate 
themselves as being trial lawyers. This area 
encompasses both plaintiff and defense as 
well as personal injury and commercial law. 
Other areas of the law represented include 
appellate, administrative, real estate, pro- 
bate, criminal, bankruptcy, family, labor 
and workers’ compensation. I think you can 
see there is a wide variety of experiences 
coming to the Board of Governors. It is 
through this wide diversity of size and type 
of practice that the Board will be able to 
consider and answer the many problems 
they will have to face during the ensuing 
year. When you look at the biographical 
data of the Board, I think you can appreci- 
ate that the interests of all lawyers are fully 
represented. 

Another interesting fact is that 19 mem- 
bers are former presidents of their local bar 
associations, and more than half of the 
members have served on grievance commit- 
tees. Many are involved and have been in- 
volved for a length of time in section and 
committee work of The Florida Bar. Some 
of their hobbies include canoeing, skiing, 
racquetball, golf, tennis, jogging, boating 
and fishing. 

With the increase in Board members, it 
has been possible for the president to ap- 
point each to two Board of Governors com- 
mittees as well as liaison either to a section 
or a committee. The Board member must 
assume these responsibilities in addition to 
being the designated reviewer for at least 
one circuit grievance committee and also be- 
ing the designated reviewer for Clients’ Se- 
curity Fund cases. In each circuit, at least 
one of the Board members will be responsi- 
ble for liaison to the circuit unlicensed prac- 


| 
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tice of law committee. Besides attending 
these committee meetings, each is expected 
and encouraged to attend their local bar 
meetings so communications can flow both 
from the Bar to the local bars and from the 
local bars back to The Florida Bar. Only 
through good channels of communication 
can the Board of Governors wisely decide 
issues they will be confronting. 

This will be an unusual year for the Bar 
partly because of the increase in the number 
of new Board members. We will have 22 
new members who have never served on the 
Board of Governors before and 11 who 


have served only one year. It is relatively a 
young Board in terms of experience with 
the Bar, but they all have some experience 
at the local level. Work through the local 
bar is so important for preparation to work 
with the state bar. The problems that are 
viewed at the local level in time come to the 
Board of Governors for consideration. 

If you do not know your Board mem- 
ber(s), I encourage you to find out who they 
are and to communicate your thoughts to 
them. They are always willing to listen to 
your views and transmit them to the Board 
when an issue is to be considered. In the 


eight years I have been with the Bar, I have 
been fortunate enough to serve with out- 
standing members of the Board of Gover- 
nors. I have found each and every one to be 
dedicated to the Bar and to serving our 
members and the public. Each has a differ- 
ent attitude toward the practice and may 
view questions from a different vantage 
point; however, each has the welfare of the 
legal profession utmost in his/her mind. 
The Bar is fortunate to have been served by 
such fine members and we look forward to 
the same type of service from the new 
Board. 


Announcing the First Annual 


Barbara Sanders Memorial 
Awards for Legal Writing 


The Florida Bar Journal received an endowment from Barrett Sanders of Steel Hector & 
Davis, Miami, to establish this articles competition in memory of his wife, Barbara Sanders. 
Cash awards will be given annually from the interest earned from the endowment. 

A first place award will be presented each June, and second and third place awards will be 
given at the discretion of the judges. Judges will select winners from among articles published 
in the Journal between May and April of each 12-month period. The first competition covers 
articles published between May 1988 and April 1989. 

Articles will be judged on the quality of the manuscript as submitted, before editing and 


revision. 


The Florida Bar Journal Editorial Board will screen the articles and select finalists for 
submission to a panel of judges. Winners will be announced in The Florida Bar News each 
June and the awards will be presented at The Florida Bar Annual Meeting. 

Judges will select winners according to the following criteria and point system: 


Writing Quality: 100 points 
Organization 
Usage: diction and grammar 
Mechanics: spelling, punctuation, 
capitalization 
Conciseness 
Clarity 


Style: 50 points 
Reader appeal 
Appropriateness of style to topic 
Liveliness 
Forcefulness 
Eloquence 
Persuasiveness 
Harmony 
Balance 


Degree of Difficulty: 50 points 
Technical expertise 
Complexity 
Inherent comprehensibility 


Substantive Quality: 100 points 
Logic 
Thoroughness of research 
Thoroughness of analyses 
Usefulness 
Originality (including point of view, 
topic, analysis) 
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they 


never taught you 
law school. 


by JON KLEMENS 


In many law firms there is valid 
concern for the ongoing technological 
revolution. Certain systems and 
products are proliferating to the point 
where the average product life is less 
than 3 years. Many leading systems 
won't operate with other leading 
systems. And some firms that jumped 
on the technological bandwagon early 
are faced with premature obso- 
lescence. Despite these potential 
pitfalls, no growing law practice can 
ignore the impact of technology upon 
the legal profession. Successful firms 
profit from that impact through long- 
range technology planning. 


Making maximum use of limited 
options. Law firms have limited 
options available to them for improv- 
ing performance and profitability. 
They can work more hours, raise rates, 
improve leverage...or maximize 
productivity through efficient use of 
technology. 


Today’s technology is no longer limited 
to word processing and timekeeping. 
It now includes data communications, 
information retrieval through PCs, 
attorney applications, data base 
development and networks. Properly 
planned and managed, technology 
allows law firms to handle greater 
workloads, improve customer service 
and realize the objectives of an overall 
strategic plan. Technology will also 
maximize a firm’s potential for growth, 
allow broad flexibility to cope with 
change and make the firm more 
responsive to the demands of manage- 
ment and its clientele, without 


= 
= 


consuming a disproportionate share 
of overhead. 


Substantial and tangible financial 
benefits. Development of a long- 
range technology plan will result in 
substantial, tangible benefits, allowing 
a law firm to: 

@ Achieve a documented firm-wide 
consensus on technology expec- 
tations and objectives 

@ Determine the role and effective- 
ness of installed systems in 
meeting objectives of the plan 

Assure cost-effective physical 
planning for office space and 
cabling 

g@ Insure purchase of compatible 
and flexible systems, while avoid- 
ing the potential expense of 
massive equipment replacement 


HNOLOGY PLANNING 


w Determine the most appropriate 
organization for office personnel, 
a firm’s greatest expense 

@ Develop strategies to maximize 
the productivity of the legal staff 


The first step. Capitalize on the 
extensive experience of Altman & 
Weil's Technology Services Group. Our 
independent, objective point of view 
will produce a written, long-term plan 
that takes into account the needs and 
expectations of your firm. With our 
guidance, you will formulate a 
comprehensive plan, a practical and 
workable approach to making tech- 
nology work its hardest for your 
partners and management. That is 
what technology planning means to 
us at Altman and Weil. To your firm, 

it can mean the difference between 
success and failure. 


Jon Klemens is a principal of the 
Altman & Weil Technology Services 
Group. He is also an associate member 
of the Institute of Management 
Consultants and the ABA. For eight 
years, he has assisted legal organiza- 
tions throughout North America in 
technology planning. Mr. Klemens has 
authored extensively and lectured 
before local, national and international 
bar audiences on the successful use of 
technology in the legal profession. 


ALTMAN & WEIL, INC. 
Management Consultants 
To The Legal Profession 


PO Box 472 Ardmore, PA 19003 
215-649-4646 
ABA/net:ABA 1576 


Offices also in IL: 312-665-6868 
and CA: 415-254-1921 

In London (The David Andrews 
Partnership): 01-353-9353 
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The Liles family on a recent weekend at Ponte Vedra Beach. From left are Ashley, Noel, Rut and 
Hillary, with Stacey in foreground. (Photo by Trigger Alpert) 


12 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1988 


; 
4 


Rutledge Liles 


Presidential Profile 


by Linda H. Yates 


hen Rutledge R. Liles was young, he and his 

parents lived on Northeast 66 Street, across 

from Morningside Elementary School in Miami. 

He remembers summer evenings with his family 
sitting on lawn chairs in the front yard of their unairconditioned 
(“aircooled” as they used to say) duplex attempting to catch a 
cool breeze from Biscayne Bay two blocks to the east. Rut and 
the other neighborhood kids chased fireflies, had sword fights 
with palm fronds or played catch in the school yard. There was 
no television, and when the quietness of the evening was broken 
by the sounds of a fire truck, police car or rescue vehicle, the 
family climbed into their 1946 Hudson and went in pursuit of 
excitement. 

Years later, in the fall of 1961, while studying at Jacksonville 
University, he was awed by all the volumes on law and history 
in the library and read about the lawyers who had helped shape 
this country. He did not know any lawyers himself, but from 
reading about them and the role they had played, he began to 
think they comprised a noble and honorable profession. He saw 
that people took notice when someone was identified as a law- 
yer. He decided to pursue law as a career. 

Today he is board certified in civil trial practice with Howell, 
Liles & Milton in Jacksonville. On June 17 he took the oath of 
office as president of The Florida Bar, to serve as spokesman for 
fellow.members of the profession. 

There is no going back to the scenes of a pleasant childhood, 
even if he wanted to. The simple lifestyle and tranquility disap- 
peared with societal and population changes. 

But what does distress President Liles is the change in the 
public perception of lawyers over the past 22 years—away from 
the honor and nobility accorded them in the past. “It is hard to 
tell whether the problem is real or imaginary; however, today, 
unlike the past, the revelation that one is a lawyer easily results 
in wisecracks and a rolling of the eyes. People simply do not 
seem to trust or otherwise respect lawyers as they once did,” he 


says. 


His Goal-Restore Professionalism 


“It is very important to me to speak forcefully and calmly on 
behalf of the legal profession,” he pledged in an interview during 
the busy days of preparation preceding the start of his adminis- 


trative year. His first priority will be to begin efforts to restore 
respect in the law, in lawyers and in the legal profession. 

On July 25, he will convene the Board of Governors at a 
retreat in Key West for several days of intensive soul-searching 
on what the law profession is, where it has been and where it is 
going. If problems are identified, what will be their solutions? 
What is required to turn the profession around? 

He appointed a Commission on Professionalism last Novem- 
ber, chaired by Louie Adcock of St. Petersburg, which will 
report on what it has learned at public hearings and meetings. 
Representatives of the Bar’s sections and committees, the judici- 
ary and law schools and others will be invited to share their 
ideas. After the retreat, the commission will go back into session 
to evaluate the input. Its final report and recommendations will 
be presented by May 1989. 

“I think we have an absolute responsibility to focus the pub- 
lic’s attention upon respect for the law,” the new Bar president 
said. “As the public loses respect for the people who are charged 
with the responsibility for interpreting the law, then there will 
be a lack of respect for the law. There will be the potential for 
disorder that goes to the heart of the democratic society. Every- 
one will be out there creating laws for themselves and there will 
be utter chaos. Lawyers are at the forefront. It is time we begin 
to breathe respect back into the law and back into the legal 
profession.” 


His Youth-Adopting a Work Ethic 


Liles is not just giving lip service to an issue that onlookers 
might regard as a worthy presidential program. His desire for 
lawyers to return to the traditions of professionalism has roots 
in a work ethic that motivates him to spend time at his office or 
working out of a briefcase at home seven days a week, a strong 
religious faith that he practices, and upbringing by what his wife 
Noel describes as “awfully nice parents.” 

“He’s an outstanding lawyer, able to analyze and get to the 
heart of a problem, find a solution faster than anyone I know,” 
his law partner, Joseph P. Milton, said. “He is very cool under 
fire, always able to stay calm, a good person who gets along well 
with all kinds of people. I don’t want to sound too much like a 
cheerleader, but it is hard to find anything wrong with him.” 

Now 46, Rut Liles recalls his youth and admits to error along 
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4957 MS-DOS, 3 tapes 

4955 Word Perfect, 4 tapes 
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the way. His father, Rutledge P. Liles, who 
worked for Southern Bell Telephone Com- 
pany, was transferred to Jacksonville in the 
early 1950’s and the family followed. The 
family was transferred back to Miami in 
1957, took up residence in North Miami 
with Rut attending North Miami Beach 
Senior High School. In 1959, the family 
returned to Jacksonville, where Rut gradu- 
ated from the public schools in 1960. 

While in high school, “I never seemed to 
develop concrete study habits and was, 
therefore, not an exceptional student; I was 
easily distracted by sports and other activi- 
ties. My parents allowed me much free- 
dom, but I did tend to occasionally push 
the curfew.” 

He took these habits with him to the Uni- 
versity of Florida in 1960. “That first year 
of college was traumatic. I didn’t do well at 
all. It was my first time away from home. I 
enjoyed the excitement of fraternity life 
and made no advancement in the improve- 
ment of my study habits,” he said. 

Poor grades shattered his self confidence 
and he contemplated quitting college alto- 
gether to join the military. He vividly 
recalls an emotional, yet encouraging, dis- 
cussion with his parents immediately fol- 
lowing receipt of his second semester 
grades, when he seriously questioned his 
worth and future. His parents provided en- 
couragement rather than confrontation, 
which led to his enrollment for a summer 
term at Jacksonville University to “give it 
one more try.” Change of environment and 
renewed determination—not to mention 
maturity—led to a 3.0 average and a new 
Start. 

Notwithstanding, something almost in- 
tervened to keep him from pursuing his col- 
lege course. In the spring of 1961 while a 
second semester freshman at the University 
of Florida, Liles learned that a national 
public relations firm would be on campus 
to film a television commercial for Dentyne 
gum and was auditioning for actors. He de- 
cided to try out for one of the roles for 
extra money and fun. “I had no idea it 
would be such a major production. There I 
was in the midst of lights, reflecting mir- 
rors, motion picture cameras, sound techni- 
cians and a large crew being filmed for a 
television commercial for national broad- 
cast. I immediately became a legend in my 
own mind,” he laughed. The commercial 
played on national television for over a 
year, with the royalty checks easily cover- 
ing college tuition, living expenses, etc. 
“The problem,” he said, “was that I then 
had stars in my eyes and decided to pursue 
an acting career.” 
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This, in turn, presented him with one of 
the major decisions with which he was to 
be faced in his early life. Having the na- 
tional commercial under his belt and on his 
portfolio, he began seeking opportunities 
with the major studios in California, which 
resulted in one opportunity for a screen 
test. At about the same time, he had met 
the entertainment editor for a local newspa- 
per who took him under his wing and at- 
tempted to obtain bit parts for him. All of 
this came to a head immediately following 
the completion of his summer term at 
Jacksonville University. 

During the break between the summer 
term and the commencement of fall classes, 
he was contacted and offered a small part 
in a full length movie being filmed in Flor- 
ida. The decision with which he was faced 
was whether to enroll for fall classes or 
drop out of school and take the part. 

“It was a difficult decision,” he said, “but 
I knew in the back of my mind that the 
chances of ever making it were slim to none 
so I opted for re-enrollment at Jacksonville 
University. I have never regretted the deci- 
sion.” 


Another Partnership- 
The Liles Family 


In the spring of 1962, he transferred 
from Jacksonville University to Florida 
State University in Tallahassee. “I had been 
invited by a high school friend to spend 
homecoming weekend with him in the fall 
of 1961 and fell in love with the place. It 
was a beautiful campus and there was an 
abundance of girls,” he laughed. One of 
those girls was Noel Doepke whom he had 
met earlier during a University of Florida 
homecoming weekend and then renewed 
the acquaintance after he became a busboy 
at the Pi Beta Phi sorority house. They 
married in December 1963 after she ob- 
tained a nursing degree. She worked at the 
local hospital while he completed his final 
semester at FSU. 

Liles skipped graduation exercises at 
FSU to enroll in law school at the Univer- 
sity of Florida. Noel worked the midnight 
shift at J. Hillis Miller Medical Center. 
Liles usually left for class at 7:30 a.m., be- 
fore she got off work, and returned home 
at 11:30 p.m., just as she left for the hospi- 
tal. Spending so little time together is the 
only hardship they remember. After a 
steady diet of separation, they remedied the 
problem when Noel took a pay cut to work 
at the Alachua County Health Department 
as a public health nurse with regular work- 
ing hours. 
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“Our marriage has always been a part- 
nership,” Mrs. Liles said. “In college, we 
both had our jobs. His was as a student, 
mine as a nurse. Although I only made 
$350 a month at first and we put $50 aside 
for tuition and books, there was never any 
thought about whose money it was.” 

Today they and their three teenage 
daughters are a closely knit family. “Rut is 
a wonderful husband and father,” Mrs. 
Liles said. “He is a very strong figure in the 
household, strict with the girls as far as 
their behavior goes, but fair. He’s an easy 
person to live with, possessing an ability to 
laugh at himself. Even after almost 25 years 
of marriage I never know quite how he is 
going to react to many situations. He has 
the ability to see situations objectively. If 
he does not agree with you, he will let you 
know, but in such a fashion as to avoid 
hurting your feelings.” 

The family is active in St. Johns Episco- 
pal Cathedral in Jacksonville where Liles 
has served two terms on the vestry and is a 
licensed layreader. 

Liles and his wife agree that now is the 
best time for them to be devoting the tre- 
mendous amount of his time he expects to 
spend on Bar work this year. Daughters 
Ashley, who starts her freshman year at the 
University of Alabama this fall, Hillary 
and Stacey, all have busy schedules involv- 
ing school activities, cross-country, soccer, 
and track. They enjoy traveling to Bar func- 
tions with their parents and encouraged 
their father to run for president-elect so 
that they could continue the friendships 
they have developed with children of other 
Board of Governors members. 

Liles’ parents-Rutledge P. and Kathryn 
Liles-now live in Cashiers, N.C., and 
watch their only child’s progress with great 
interest. 

“I could not ask for a more supportive 


family and wonderful wife,” Liles said, rec- 
ognizing that service as Bar president will 
shortchange them of the time he spends 
with them. “I’ve always felt a lawyer should 
give a full measure of his time back to the 
profession. When my term is over, | will 
have spent 20 years on bar work, but I will 
not quit paying my ‘dues’. Perhaps I will 
slow down a bit, but I will contribute as 
much of myself as I can to preserving our 
system of justice and keeping the law in a 
respected position.” 

Admitted to The Florida Bar in 1966 
while serving in the Marine Corps Reserve 
at Parris Island, South Carolina, he 
returned to Jacksonville in 1967 and be- 
gan work with the Mahoney, Hadlow, 
Chambers and Adams law firm. Later he 
practiced with Walter Arnold and with 
Mark Hulsey before moving to his present 
firm in 1976. That same year, he served as 
president of the Jacksonville Bar Associa- 
tion, having earlier been on its board, and 
president of its Young Lawyers Section. 


Florida Bar Work Began in 1981 


He began service with The Florida Bar 
Board of Governors in 1981, serving on the 
Executive Committee since 1984. He has 
been a member of the Budget Committee 
and chairman of the Annual Meeting, Leg- 
islative and Public Relations committees. 
While chairman of the Public Relations 
Committee, it was his job to defend the Bar 
against the allegations of Rosemary 
Furman, whom the Bar had brought before 
the Supreme Court for unauthorized prac- 
tice of law. Furman, who filled out legal 
forms for customers, was championed by 
the media which quoted her diatribes 
against the Bar. Liles worked with then Un- 
authorized Practice of Law Committee 
Chairman James Hahn and others to tell 


the Bar’s side of the story. He appeared on 
60 Minutes at the height of the controversy 
in January 1984, forcefully and calmly stat- 
ing the Bar’s position amid still another 
unbalanced lawyer-bashing. 

“The real issue is public access to the 
courts,” Liles said later. “60 Minutes did 
touch upon this issue. However, the issue 
was confused with the Furman matter, 
which tended to detract from its real signifi- 
cance. . . . Limited public access to the 
courts is an unfortunate fact. It is a societal 
problem. The cure is not to be found exclu- 
sively with the courts and lawyers. 

“I feel very strongly about the legal pro- 
fession and its role in society,” he said re- 
cently. “I feel strongly about people having 
access to legal services when they need 
them. The quality of legal care should not 
be based on a person’s wealth.” 

He thinks delivery of legal aid is working 
well in Florida, considering monetary re- 
straints. “My heart goes out to legal aid 
lawyers who oftentimes are working at per- 
sonal sacrifice because they could make 
more money in private practice. I respect 
them and lawyers who provide pro bono 
service for making sure that legal services 
are available to the less fortunate. I resent 
newspapers putting a guilt trip on us, for 
we contribute thousands of hours.” 


Concerns for the Bar 


During Board of Governors review of 
disciplinary cases and as a member of the 
Disciplinary Review and Disciplinary Pro- 
cedure committees, Liles has developed a 
real concern for lawyer ethics. “One of the 
few times I have seen him get angry has 
been when a lawyer brought disgrace to the 
profession,” law partner Joe Milton 
pointed out. The anger is expected to be 
transformed into action during Liles’ ad- 
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ministrative year. 

“You can put all the money the Bar has 
in public relations programs, but all the 
good work of the Bar will be destroyed 
when lawyers are indicted for criminal ac- 
tivity, charge excessive fees or steal from 
their clients,” Liles said. 

Ethics and proper representation of 
clients are at the heart of the professional- 
ism he hopes to “put back on the track.” “I 
am very committed to continuing Ray 
Ferrero’s special Ethics Commission and 
implementing the recommendations it will 
make to the Board this fall,” he said. 

“I would be the equivalent of a ‘hanging 
judge’ when it comes to ethics. I think if 
anyone knows the law, lawyers do. If they 
break it intentionally, then they should be 
removed from the practice of law. People 
look to us for guidance, for honesty, moral- 
ity and good judgment. If we can’t give 
them that, we don’t deserve to practice,” 
Liles said. 

Liles is equally adamant about regula- 
tion of lawyers remaining with the Bar and 
the Supreme Court and will work hard to 
oppose any legislative effort to give that 
responsibility to the Department of Profes- 
sional Regulation. “I think we do a supe- 
rior job with discipline, and we do it with 
dues dollars,” he said. 


Liles defended the Bar's unlicensed practice of law prosecution of Rosemary Furman nationally 
on 60 Minutes, as well as on local broadcasts such as Channel 12 in Jacksonville’s “Access to 
the Courts,” pictured here. 


While recommendations from the Com- 
mission on Professionalism are a year away 
from completion, the new president will 
spend much of the year identifying its prob- 
lems. The erosion of professionalism has 
causes within and without the legal profes- 
sion, he believes. During the Watergate 
scandal, people saw formerly trusted fig- 
ures engaged in lying and cheating, and 
they began to think of all lawyers in that 
context, he believes. 

“Sometimes lawyers’ expectations create 
the problem,” Liles said. “We seem to cre- 
ate our own pressure. We often seem to 
place far too much emphasis on billable 
hours. Admittedly, we must all make a liv- 
ing—yet, there is more to practicing law 


than billable hours. When I first started to « 


practice, we were more interested in provid- 
ing an excellent work product and never 
counted the hours. 

“I think young lawyers should strive to 
reach preeminence as practitioners, do their 
best, be conscious of ethics. If a case ‘looks 
bad, tastes bad, smells bad,’ avoid it.” 

Improving lawyer competence is another 
of his goals for the year. He believes if the 
Bar makes continuing legal education man- 
datory, the quality of its courses must be 
improved. “I am committed to improving 
CLE, even if it requires us to pay some 
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speakers in order to get scholars and opin- 
ion molders. We must provide good re- 
source books and written materials,” he 
said. 

In the very near future, the Board of 
Governors will receive the report of Past 
President Ferrero’s special advertising com- 
mission. Liles plans to make sure the rec- 
ommendations do not suffer from the 
change in administrations. He also plans 
to continue Ferrero’s work with Florida 
Lawyers Mutual Insurance Company, 
which successfully completed capitalization 
as the president’s term ended. 

“Bar programs cannot be completed in 
one year. There is nothing wrong with a 
president coming in and starting new pro- 
grams but they should not be advanced at 
the expense of old programs that need 
some newness. I intend to make sure that 
what we now have is functioning well and 
that we have smooth operating machinery 
to provide services to the lawyers of this 
state,” Liles explained. 

Already aware that Bar work is taking 
50 percent of his time, Liles recognizes that 
the larger the Board of Governors gets, the 
harder it is to manage. Since the Board of 
Governors was expanded to 50 voting 
members effective this administrative year, 
he will have to spend more time on prepa- 
ration for meetings. “We have very fine 
minds on the Board and we need to have 
thorough debate in order to make reasoned 
decisions. It will be my responsibility to 
marshal our efforts to assure that we com- 
plete our agenda.” 

He also expects to spend a great deal of 
time speaking to local bar and other 
groups, meeting with nonlawyer leaders of 
the state, making public appearances so 
that he can keep his finger on the pulse of 
the Bar and public. Weekends, he will read 
the mountains of correspondence the Bar 
president receives, usually at home close to 
his family. 

The assignment that will come most 
naturally to him and is the most compel- 
ling—those who know him point out—is 
he will lead by example. BJ 


The Author 


Linda H. Yates is editor of The Flor- 
ida Bar Journal and The Florida Bar 
News. She earned a journalism degree 
with honors from the University of Flor- 
ida in 1949 and began work for The 
Florida Bar in 1959. 
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Navigable Waters 


lorida’s increased growth 

has generated a conflict 

between preserving the 

state’s fragile environment 
and satisfying the needs of a rapidly 
expanding population,' heightening 
the state’s sensitivity to environ- 
mental issues.2 As an outgrowth of 
this increased concern, the Florida 
Supreme Court in Coastal Petroleum 
v. American Cyanimid,492 So.2d 
339 (Fla. 1986), recently reversed a 
line of cases which defeated the 
state’s claim to sovereign ownership 
of lands: beneath navigable waters. 
These cases had divested the state of 
its title to submerged lands by appli- 
cation of the Marketable Record Ti- 
tle Act and principles of estoppel. 

The Coastal Petroleum decision 
has been heralded as a long overdue 
step forward in preserving the state’s 
environment and its title to sovereign 
lands.3 At the same time the decision 
has been called a major setback to 
important private property rights.‘ 

It is necessary to distinguish be- 
tween sovereign lands, which the 
state acceded to by admission to the 
Union in 1845, and swamp and over- 
flowed lands which Congress deeded 
to the state in 1855. Sovereign lands 
are those lands that lie below naviga- 
ble waters, while swamp and overflowed 
lands include large tracts of wetlands which 
lie above the high water mark of navigable 
waters. Unfortunately, the high water line 
marking the difference between the two 
land grants was not always easy to deter- 
mine. Although the trustees were given the 
‘authority to sell swamp and overflow land 
through F.S. §610 (1855), they were not 
authorized to sell sovereign lands until 1969. 

Since the trustees were only authorized 
to convey nonsovereign lands prior to 1969, 


Ownership of 


Sovereign Lands 


Beneath 


Coastal Petroleum v. 
American Cyanimid 


they relied on the federal surveys to deter- 
mine the nature of the land conveyed. By 
1919 the trustees had conveyed to private 
individuals about 19 million acres, or two- 
thirds of Florida’s total land mass, all of 
which was presumed nonsovereign. Because 
the federal surveyors frequently failed to 
survey adequately or “meander” navigable 
waterbodies, some sovereign lands were in- 
advertently included in lands conveyed by 
the Trustees of the Internal Improvement 
Fund.5 
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Legal Tools to Divest the State 


In cases litigating these inadvertent 
conveyances, both principles of estop- 
pel and judicial construction of the 
Marketable Record Title Act, F.S. 
§712 (1975), (hereinafter MRTA) 
were used to divest the state of its title 
to sovereignty submerged lands.® The 
principle of equitable estoppel was 
applied in cases in which the state ac- 
quiesced in the private claim of title 
and possession. The state was held es- 
topped to deny the validity of a title 
conveyance because of its acceptance 
of tax payments and its long acquies- 
cence in the claim of private owner- 
| ship.’ Legal estoppel was used to 

prevent the state as a grantor from 
later denying the transfer of its title 
to a private grantee. The authority 
given the trustees in 1969 to alienate 
sovereign lands beneath navigable 
waters provided a retroactive validity 
to titles previously conveyed.® 

The MRTA was also employed to 
divest the state of sovereign land. In 
1976 the Florida Supreme Court held 
that deeds to sovereign lands could 
constitute a valid root of title under 
the MRTA.? In response, the legisla- 
ture enacted through F.S. §712.03(7) 
(1978), an exception to the MRTA 
which exempted “state title to lands 
beneath navigable waters acquired by virtue 
of sovereignty.” The legislature failed, how- 
ever, to indicate if the exception would have 
retroactive effect. Consequently, the Florida 
courts failed to give it such an effect. The 
courts reasoned that such an application 
would unconstitutionally deprive private 
property owners of titles previously cleared 
under the act.!° Thus, even after the excep- 
tion was enacted, Florida courts continued 
to apply the MRTA to divest the state of its 
sovereignty lands. 
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The MRTA was applied to sovereignty 
lands in the landmark case of Odom v. Del- 
tona Corp., 341 So.2d 977 (Fla. 1976). The 
state, in asserting its claim to certain sover- 
eignty lands which had been included in the 
deed to Deltona Corp., argued that the beds 
to the sovereignty lands were excluded from 
the original state deed by an implied reserva- 
tion. The state claimed that because the 
beds were under navigable waters on March 
3, 1845, they were sovereign, and were 
taken by the private grantee with notice of 
navigability. The trial court rejected the 
state’s claims and held that Deltona should 
have clear title to the lands. The court pri- 
marily based its decision on its application 
of principles of estoppel and the MRTA. 

The decision was appealed directly to the 
Florida Supreme Court where the lower 
court’s summary judgment was affirmed. 
The Supreme Court agreed that the state’s 
claim was barred by both legal and equita- 
ble estoppel. While claiming to observe the 
“notice of navigability” theory in principle, 
the court stated that “it seems absurd to ap- 
ply this test to small nonmeandered lakes 
and ponds. . . .”!! The court combined the 
presumptive effects of meandering with 
principles of estoppel to resolve and reject 
the state’s “notice of navigability” claim. 
The court reasoned that stability of titles re- 
quired that conveyances made by public of- 
ficials without any reservations not be con- 
tested later so as to divest the private 
grantee of rights previously received. 

The Supreme Court also agreed with the 
lower court’s application of the MRTA. 
Even though the trial court in Odom never 
made any finding that the lakes in issue 
were actually navigable, and only applied 
the MRTA to divest the state of its title to 
unmeandered nonsovereign lakes, the court 
gratuitously added that “the claims of the 
Trustees to beds underlying navigable wa- 
ters previously conveyed are extinguished 
by the act.”!2 The court exceeded the facts 
of the case before it and further indicated 
that even had the lakes been shown to be 
navigable, the state’s claim would have been 
extinguished by the MRTA. The Odom 
court reasoned that the state should be re- 
quired to conform to the same standards as 
it requires of its citizens, and, therefore, the 
MRITIA should apply to the state as well. 


The Coastal Decision 


The Florida district courts of appeal were 
bound by Odom and consistently held that 
the MRTA and principles of estoppel could 
be used to divest the state of its title to sov- 
ereignty lands. The increasing use of these 


legal tools to divest the state of lands be- 
neath navigable waters came to an abrupt 
halt in Coastal Petroleum v. American Cya- 
nimid when the Supreme Court directly re- 
versed the line of lower court cases which 
divested the state of its title to sovereignty 
lands. Odom was confined to its facts. 
Coastal consolidated two appeals decided 
by the Second District Court of Appeal! in 
which the state’s claim of title to sovereign 
lands beneath navigable waters had been de- 
feated by MRTA and estoppel. The Second 
District Court of Appeal certified three 
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questions of great public importance to the 
Florida Supreme Court. The first question 
was whether deeds to previously conveyed 
swamp and overflowed lands included lands 
beneath navigable water. The appellee phos- 
phate companies argued that any lands 
deeded into private hands by state officials 
were accompanied by a contemporaneous 
determination that no sovereignty lands 
were included in the conveyance. The court 
held that any previous conveyances by the 
state (trustees) of lands beneath nonnaviga- 
ble waters did not include any lands which 
might be beneath navigable waters regard- 
less of whether there were any explicit reser- 
vations.'4 The court reasoned that such 
lands beneath navigable waters could not 
be inadvertently conveyed because they 
were held in the public trust by the state. 
The trustees lacked any authority to convey 
these sovereignty lands unless the convey- 
ance was in the public interest. 

The second certified question was 
whether the doctrines of legal estoppel or 
estoppel by deed could bar the state’s claim 
to these lands inadvertently included. in 
swamp and overflowed land deeds. The 
phosphate companies argued that even if 
the lands were not merely swamp and over- 
flowed lands, but in fact sovereign, the titles 
to these lands should be vested in them un- 
der equitable principles. The after acquired 
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authority of the Trustees to convey sover- 
eignty lands was sufficient to perfect their 
titles. The Supreme Court held that the 
state’s claim could not be barred by princi- 
ples of legal estoppel.!5 Again, the court 
based its decision on the belief that the trus- 
tees, acting on behalf of the state, were with- 
out power to convey lands held in the public 
trust. The court further reasoned that legal 
estoppel was inappropriate because the 
grantees of these swamp and overflowed 
land deeds were charged with the knowl- 
edge that a grant of this type of land did not 
include a grant of any sovereignty lands be- 
neath navigable waters. The court thereby 
resurrected the concept of “notice of naviga- 
bility.” 

The third certified question was whether 
the MRTA could be used to divest the state 
of its title to sovereignty lands beneath navi- 
gable waters. The court, reversing its dicta 
in the Odom case, held that it could not.!6 
The court reasoned that the Odom decision 
depended on a specific factual determina- 
tion that the waterbodies involved were not 
navigable and not sovereign.!7 The state- 
ment in the Odom opinion claiming that the 
MRITIA could divest the state of its title to 
sovereign lands was merely dicta and as 
such not binding on the court. The court 
believed that the simplification of title con- 
veyances could be achieved without divest- 
ing the state of its title to “irreplaceable pub- 
lic assets.”!8 


Equitable Estoppel After Coastal 


One issue which the Florida Supreme 
Court did not address in the Coastal Petro- 
leum decision was whether equitable estop- 
pel could be used by the private landholder 
to quiet title to sovereignty lands included 
in previous swamp and overflowed land 
deeds. Equitable estoppel depends not on 
the deed of title, but on the conduct of the 
parties.'? Through equitable estoppel, the 
state could be prevented from claiming title 
to sovereignty lands allegedly included in 
previous swamp and overflowed deeds be- 
cause through its acts, words or silence, it 
has led the private landholder to assume a 
position in which the state’s assertion of title 
would be “contrary to equity and good con- 
science.”2 As a consequence, it appears that 
equitable estoppel may still be available to 
divest the state of title to these lands. 

Equitable estoppel was used to divest the 
state of its title to sovereignty lands in the 
landmark Florida Supreme Court decision 
of Trustees of the Internal Improvement 
Trust Fund v. Claughton, 86 So.2d 775 
(Fla. 1956). In Claughton the court held 


that when private grantees of sovereignty 
lands, “in good faith and with a bona fide 
belief in their right to do so under the law, 
expend money in enlarging, improving and 
developing their grants, and the Trustees of 
the Internal Improvement Fund (grantor) 
and the public have over a long period ac- 
quiesced in grantee’s ownership of the. . . 
tract not actually included in the grant, they 
[Trustees] cannot be heard to question own- 
ership of the land as enlarged and devel- 
oped.”2! 

In order for this equitable doctrine to ap- 
ply, certain elements must be present. It 
must be shown that the private landholder 
in good faith and with a bona fide belief in 
‘his or her rights, relied on the deed from the 
state to convey title to the sovereignty land. 
The state must have acquiesced in the pri- 
vate development of the sovereignty land. 
Finally, it must be shown that the state’s 
claim of title to the sovereignty lands would 
be inequitable and work an injustice. This 
would mean that a private grantee of land 
beneath navigable waters, which had been 
inadvertently conveyed by the state, and 
who had made substantial improvements or 
development of the lands in reliance on a 
deed, could utilize the doctrine of equitable 
estoppel to divest the state of its ownership. 

A fundamental problem with this argu- 
ment is that in Coastal Petroleum the court 
held that the sovereignty lands at issue 
could not be, and were not, inadvertently 
conveyed. The question arises as to how the 
“notice of navigability” theory applied by 
the court in Coastal Petroleum relates to the 
doctrine of equitable estoppel. One element 
which seems to be necessary to the applica- 
tion of equitable estoppel is some good faith 
reliance by the private landholder that he 
has title to the sovereignty land. The Odom 
“notice of navigability” theory ratified by 
the court in Coastal Petroleum seems to im- 
ply that because these private landholders 
acquired their land with notice that they did 
not acquire title to any sovereignty land, 
they would be unable to prove any good 
faith reliance. The court noted that “grant- 
ees of swamp and overflowed lands, who 
took with notice that such grants did not 
convey sovereignty lands, did not have any 
moral or legal claim to state sovereignty 
lands, nor did their successors.”22 Since reli- 
ance is a necessary element to the applica- 
tion of equitable estoppel, the court in effect 
indirectly precluded the private landholder 
from divesting the state of its title to sover- 
eignty submerged lands by application of 
equitable as well as legal estoppel. 

Although it can be argued that “an estop- 
pel may arise against the state out of a trans- 


action in which it acted in a governmental 
capacity, if an estoppel is necessary to pre- 
vent loss. . .,”23 it can also be argued that 
estoppel should only apply “if such estoppel 
will not impair the exercise of the sovereign 
powers of the state.”*4 To divest the state of 
its title to sovereignty lands clearly impairs 
one of the greatest sovereign powers of the 
state, that of protecting those lands which 
the state is required to hold in trust for the 
public. Accordingly, application of the doc- 


trine of equitable estoppel to these lands will 
prove extremely difficult. 


The Public Trust Doctrine 


It can be argued that, although the 
Coastal Petroleum decision revived the pub- 
lic trust doctrine, in doing so the Florida 
Supreme Court also resurrected “an archaic 
concept which has outlived its usefulness 
and become a source of confusion for gen- 
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erations of judges, lawyers and litigants.” 
The Coastal court, however, did more than 
just breathe new life into an old doctrine. 
By prohibiting the private landholders from 
clearing their titles and divesting the state of 
its ownership, the court also gave the state 
greater power to protect public lands 
through outright ownership rather than reli- 
ance on regulation. 

Even if Coastal assures that the state is 
better able to protect the public’s interest in 
submerged lands, it can also be argued that 
the rights of the public to use and enjoy 
navigable waters even without outright own- 
ership, are already protected by the public 
trust doctrine. The MRTA has not been di- 


rectly used to prevent private individuals 


from using and enjoying navigable waters.?6 
If the public’s rights to use and enjoy navi- 
gable waters remain undisturbed by the pri- 
vate ownership of the underlying lands, it 
would make little sense to require sovereign 
ownership of these lands.2” The submerged 
land may be privately held and still be sub- 
ject to this trust.28 


Unfortunately, the public trust doctrine 
by itself has proved to be a less than effec- 
tive means of protecting the environment 
and the public’s rights. With private owner- 
ship comes certain rights, which include the 
right to mine, develop, fill and alter. These 
rights, although at times inconsistent with 
the preservation of a sound environment, 
may be totally consistent with the public 
trust doctrine. As a result, actual state own- 
ership of these sovereign lands would pro- 
vide a far superior guarantee of protection 
to the public’s interests. 


Clearing Title After Coastal 


Despite the revitalization of the public 
trust doctrine, the most dramatic effect of 
the Coastal Petroleum decision on Florida 
law may be on the stability of land titles to 
lands adjacent to arguably navigable wa- 
ters. The Florida Department of Natural 
Resources has estimated that in Florida 
there are more than 11,900 miles of river 
and 3,736 lakes in private ownership which 
could be susceptible to state sovereignty 
claims. Assertion of such claims may affect 
more than 140,000 private landowners.”9 To 
now have the state question the validity of 
what was perceived to be a state deed of 
submerged lands into private ownership 
may in some cases create great hardships 
and financial loss to the private title holder. 

The Coastal Petroleum decision will pre- 
vent these private submerged landholders 
from using the MRTA as a simple and inex- 
pensive means of clearing their titles and de- 
termining ownership in disputes with the 
state.3° The court in Coastal Petroleum 
abandoned “a workable method of balanc- 
ing public and private rights in submerged 
lands,”3! when it refused to apply the 
MRTA and estoppel to sovereignty lands, 
as it had done in previous decisions like 
Odom v. Deltona. The court abandoned an 
approach which yielded “predictable results 

. thereby obviating the uncertainties and 
inequities inherent in a system under which 
rights are made to rest on the often obscure 
physical characteristics of waters at some 
time in the past.”32 Since the MRTA and 
estoppel can no longer be used in these sov- 
ereignty land disputes, a new procedure will 


have to be followed to determine owner- 
ship. 

The procedure that must now be followed 
in title disputes between private landholders 
and the state is both complex and fraught 
with evidentiary problems.*3 There must be 
a determination as to whether the water 
body at issue was in fact navigable on 
March 3, 1845, the year of Florida’s state- 
hood. In order for the state to establish its 
sovereignty ownership claim, it must carry 
the burden of proving this navigability. De- 
termining navigability as it existed some 140 
years ago may be an impossible burden to 
carry. Through time the physical character- 
istics of Florida topography change. The dy- 
namic forces of nature continuously reshape 
the landscape and make any accurate deter- 
mination at best tenuous. The state will also 
have to show that the lands at issue lie be- 
neath the ordinary high watermark. This re- 
quirement of proof will in many cases pre- 
sent difficult if not insurmountable factual 
questions which can only be resolved 
through lengthy and expensive litigation.34 

This new procedure will also require a de- 
termination as to the boundary of the water- 
body as it existed in 1845.55 The ordinary 
high watermark, which is the dividing line 
between the land beneath navigable waters 
and the adjoining private lands, is not a per- 
manently fixed boundary. The boundary 
will shift through time as a result of natural 
forces like erosion, accretion and reliction. 
If a shift in the water level is a result of 
artificial causes, the now exposed lands, 
which were at one time submerged, remain 
sovereign. Confusion and uncertainty will 
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inevitably arise in any attempt to determine 
a water boundary more than 140 years after 
it was established. 


The impact of Coastal 


The Coastal Petroleum litigation was the 
source of much media and public attention. 
The court held that the private landholders 
never acquired title to the sovereign lands 
beneath navigable waters because these 
lands were never alienated by the state.3° As 
a result, the private landholder could not 
use either the MRTA or legal estoppel to 
perfect his title. A public misperception has 
arisen that this decision now gives the state 
authority to reclaim land which had at one 
time been sovereign but is now privately 
held.3” Because of this misperception, a root 
of title which is formed by a state deed may 
become unstable because of the fear that the 
state may challenge the validity of its deed 
to the private landholder.38 

Landholders, purchasers, sellers, lending 
institutions and title insurers may all be less 
willing to handle and deal in the vast 
amount of Florida land near these waters 
for fear that the state may decide to assert a 
claim of sovereign ownership.*? The instabil- 
ity of title to lands bordering arguably navi- 
gable waters will reduce construction and 
development near these areas. Considering 
the vast amount of land which could be af- 
fected, the potential loss in property values 
could be staggering. With reductions in 
property values come reductions in prop- 
erty taxes. Small communities and local 
governments may suffer severe erosion of 
the local tax base as large tracts of land are 
devalued or removed from tax rolls and 
placed into sovereign ownership. Privately 
taxed property will become nontaxable pub- 
lic property. This may result in either a re- 
duction in local governmental services or re- 
maining private landholders assuming an 
even greater tax burden. 

These arguments assume that the public 
officials making the conveyances had the 
authority to do so. If they did not have this 
authority, the Coastal Petroleum decision 
should not act to reduce title stability. Prior 
to the Odom decision there was no great 
problem with title instability of lands bor- 
dering arguably navigable waters. Land 
sales and development went on much the 
same as it did after Odom. Therefore, this 
fear of title instability must be the result of 
public misperception of the Coastal Petro- 
leum decision. The court did not give the 
state the power to assert a claim of title to 
lands which are truly privately owned. All 
the decision did was to say that private land- 


holders could not take land from the state. 
Any title instability will be the result of 
largely groundless public misperceptions of 
the effect of the decision. 


Conclusion 


In declaring that neither the MRTA nor 
estoppel could be used against the state in 
title disputes, the Florida Supreme Court re- 
moved an obstacle to environmental protec- 
tion which had consistently been used to di- 
vest the state of its title to submerged lands. 
Now that the state will not be divested of its 
title to these submerged lands, it will be 
much easier to protect them. 

Before asserting any ownership rights, the 
state should consider whether some private 
ownership of sovereign lands is acceptable 
and whether actual state ownership is neces- 
sary. The state should resist asserting owner- 
ship rights as a pretext for attempting to 
appropriate, without just compensation, 
property rights that have been vested in pri- 
vate ownership by the state’s own actions, 
even if these actions were inadvertent.*! Pri- 
vate ownership of lands beneath navigable 
waters is not always inconsistent with the 
public’s interests nor should it always be 
challenged. BU 
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VIEWPOINT 


Family Law Divisions: 
An Alternative to a Separate Family 
Law Court System 


by Judge Ralph Steinberg 


The Bench/ Bar Committee of the Fam- 
ily Law Section of The Florida Bar has 
recommended in a report submitted to the 
Executive Council of the section “the state- 
wide formation of a family law court” to be 
presided over by “nominees or candidates 
who specifically seek nomination or election 
to those family law positions.”! 


The broad objectives sought to be accom- 
plished by the recommendation, improve- 
ment of the administration of justice in the 
family law area and the perception of the 
public toward the method of resolving fam- 
ily law matters, are commendable, and the 
other recommendations contained in the re- 
port are indeed worth pursuing. However, 
the formation of a statewide system of fam- 
ily law courts, separate and apart from our 
present judicial system in Florida, is both 
philosophically and practically improvident, 
as well as unnecessary, as a means of achiev- 
ing these objectives. 


Art. V, §1 of the Constitution of the State 
of Florida, as revised in 1972, mandates that 
the judicial power shall be vested in certain 
designated courts, which now comprise our 
judicial system, and that, “No other courts 
may be established. . . .”2 Thus, it would be 
necessary to amend the Constitution in or- 
der to create the recommended family 
court. 


There was and is an important reason for 
the prohibition against additional courts. 
Prior to the revision of Art. V in 1972, the 
judicial system consisted of a hodgepodge 
of diversely named courts, having varying 
jurisdiction from circuit to circuit and 
county to county, with separate clerks and 
staff arrangements and a diversity of qualifi- 
cations for judicial service. This system was 


found to be disconcerting to lawyers, as well 
as the general public, economically ineffi- 
cient and functionally inexpedient.? 

The primary purpose of the revision of 
Art. V was to unify the trial court system 
into a structure which would ensure sound 
judicial administration with the chief justice 
of the Supreme Court of Florida as the 
chief administrative officer.* The legislature 
may establish specialized divisions of any 
court, except the Supreme Court. The legis- 
lature in the Schedule to Art. V has dele- 
gated this authority to the judiciary.5 
Accordingly, each circuit may decide what 
divisions are needed for the proper admini- 
stration of justice, subject to approval of the 
Supreme Court. 

Obviously, the recommendation of the 
Bench/ Bar Committee, advocating the for- 
mation of a separate family court, contra- 
venes both the express mandate of Art. V 
and its purpose. The rationale for the need 
of a family law court could be equally ap- 
plied to other areas of the law. It is a step 
backward. 

What, then, can be done for the improve- 
ment of the administration of justice in the 
family law area? 

A viable alternative to the statewide for- 
mation of a family law court, which would 
essentially accomplish the same objectives, 
is the establishment of family law divisions 
for each of the 20 judicial circuits of Flor- 
ida. This could readily be effectuated by 
mere administrative action within the exist- 
ing judicial framework and without needless 
tampering with Article V of the Florida 
Constitution. 

Being cognizant of the rapidly changing 
law in the family law area, the constantly 
increasing number of family law case filings 
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and the greater percentage of judicial time 
required to resolve family law cases prop- 
erly, five of Florida’s 20 judicial circuits 
have seen fit to create family law divisions 
by voluntary action,® and two additional cir- 
cuits have the creation of family law divi- 
sions under consideration.’ 

As a judge who has been assigned to pre- 
side in the family law division of the 13th 
Judicial Circuit most of the six years of its 
existence, I have made the following obser- 
vations of the merits of a family law divi- 
sion: 

1. Capability of providing expedited 
hearings and trials. Absent the need of pro- 
viding calendar time for jury trials for gen- 
eral civil cases, judges assigned to family 
law divisions are better able to organize 
their calendars to provide prompt hearings, 
when needed, for exigent circumstances and 
early trials so important in family law cases 
in which anxiety and emotions are fre- 
quently at a higher level than in other types 
of litigation. 

2. Improvement of judicial expertise. 
With only one area of law involved, judges 
presiding in family law divisions have the 
capability of concentrating their continuing 
educational efforts primarily in that area 
and a greater opportunity for keeping 
abreast of new developments in the admin- 
istration of family law justice. 

3. Promotion of settlements. With a 
lower number of judges presiding exclu- 
sively over family law cases, the predictabil- 
ity of the consequences of litigation is 
greater, having the consequential effect of 
encouraging settlements. Of course, settle- 
ments provide more calendar time for cases 
that require adjudication. Thus, calendar 
time is conserved with a family law division. 


4. Administrative uniformity. Judges as- 
signed to a family law division are beiter 
able to focus their attention on administra- 
tive matters unique to family law cases and 
to coordinate their discretionary require- 
ments through divisional meetings so as to 
provide uniformity within the division. 

5. Opportunity for innovation. The ex- 
posure to one area of law brings with it, as 
a natural consequence, the occasion to iden- 
tify problems both substantive and proce- 
dural and the opportunity to be innovative 
in finding solutions. 

6. Flexibility in use of judicial person- 
nel. By placing family law cases in a sepa- 
rate division, caseloads can be more closely 
monitored and the number of judges as- 
signed can be adjusted to ensure efficient 
utilization of judicial talent and to prevent 
burnout. 

7. Increased calendar time for general 
civil divisions. With the removal of the large 
number of family law cases from general 
civil divisions the availability of calendar 
time for trials and preliminary hearings is 
substantially increased and the ability of 
general civil division judges to develop uni- 
form administrative procedures is en- 
hanced. 

Although 65.1 percent of the 171 judges 
who responded to the survey of the Bench/ 
Bar Committee indicated their dislike of 
family law matters,® the survey did not pro- 
vide separate information on the opinion of 
judges who were serving in existing family 
law divisions at the time of the survey. My 
personal communication with many judges 
serving in existing family law divisions 
indicates mostly satisfaction with their as- 
signment and a positive attitude toward 
presiding in a family law division. Improve- 
ment of judicial attitude toward presiding 
over family law cases comes when the other 
recommendations in the report of the 
Bench/ Bar Committee are implemented. 

The problems addressed in the report and 
recommendations of the Bench/ Bar Com- 


Judge Ralph Steinberg is administra- 
tive judge of the family law division of 
the 13th Judicial Circuit, Tampa. 


mittee must be solved, but they will not be 
solved by a dismantling of Art. V of the 
Florida Constitution. The divisional struc- 
ture already provided in Art. V should be 
implemented in the family law area before 
there is any further consideration of a 
change in our court system requiring a con- 
stitutional amendment. 


1J, Fraser Himes and Judge Richard Yale 
Feder, Family Law Judicial System: Indictment 
from Within, Fva. B. J. 11 (November 1987). 


2 Fia. Const. Art. V, §1. 

3Talbot “Sandy” D’Alemberte, Judicial Re- 
form—Now or Never, 46 FLA. B. J. 68 (February 
1972). 

4 Fia. Const. Art. V, §2(b). 

5 Fia. Const. Art. V, §20(c)(10). 

®Ninth Circuit, 1987 (Orange and Osceola 
Counties); 10th Circuit, 1987 (Hardee, Highlands 
and Polk Counties); 13th Circuit, 1982 (Hills- 
borough County); 15th Circuit, 1988 (Palm 
Beach County); and 20th Circuit, 1986 (Lee 
County only). 

7 Fourth and 12th Circuits. 

8 Himes and Feder at 11-16. 
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General Practice 


Guardians Ad Litem in Custody Dispute Resolutions: 
Representation of the Child’s Best Interests 


“Among the diverse matters [a court] 
must address, the rights of children deserve 
first priority.”! It is the court which makes 
the ultimate decision when custody disputes 
become adversarial, and it must examine the 
attitudes, strengths, and individual predis- 
positions of the child’s sensitivities in making 
that determination. While each of the par- 
ents in a dissolution proceeding generally is 
represented by counsel, the interests of the 
children are not. Florida Rule of Civil Pro- 
cedure 1.210(b) provides for the appoint- 
ment by the court of a guardian ad litem for 
an “infant or incompetent person not other- 
wise represented in an action or shall make 
such other order as it deems proper for the 
protection of the infant or incompetent per- 
son.” Notwithstanding the fact that the major- 
ity of the guardians ad litem appointed in 
custody disputes have been attorneys, funds 
have been provided in Specific Appropria- 
tions 1078A of the General Appropriations 
Act, for guardian ad litem representations, at 
the discretion of the court, in dissolution 
matters when the court determines that the 
best interest of the children would be pro- 
tected in the action by a guardian ad litem. 
Chapter 87-247, §68, Laws of Florida. 


When Should a Guardian 
Ad Litem Be Appointed? 


Guardians ad litem are not necessary in 
all child custody cases. Under the main um- 
brella program of the State of Florida 
Guardian Ad Litem Program the appoint- 
ment of a guardian ad litem is mandatory 
in cases in which allegations of abuse and 
neglect are made. F.S. §415.508. The pilot 
State of Florida Guardian Ad Litem Disso- 


by Judy Antell Fuller 


lution/Custody Project emphasizes the 
need for a court appointed guardian ad li- 
tem in situations when neither parent de- 
sires custody; when the child is physically, 
emotionally or mentally handicapped; when 
hostility exists between parents over such is- 
sues as primary residence or visitation; 
when there has been denial or abuse of visi- 
tation privileges; or when the child has pre- 
viously been adjudicated a dependent. 


The judicial appointment of a guardian 
ad litem in disputed custody proceedings 
could have possible detrimental effects 
upon the child individually and the child/ 
parent relationship and thus, appointments 
should be cautiously made. The child may 
become even more poignantly aware of es- 
calating parental conflict and this awareness 
may add to the child’s increasing sense of 
personal guilt.2 Parental pressure may be 
put upon the child when the parents become 
aware of the appointment of a guardian ad 
litem, which may strain the parent-child re- 
lationship. Conversely, the children in- 
volved may become manipulative of the par- 
ents and thus widen the gap of agreement 
between the parents concerning the eventual 
resolution of the custody dispute. When the 
custody matter is ultimately resolved, the re- 
sumption of a healthy relationship between 
the children and the parents may not be an 
easy matter, especially when one more third 
party [the guardian ad litem] has entered 
the dispute arena. Thus, the judge sitting in 
a dissolution custody dispute is once again 
faced with the “best interests of the child” in 
the judge’s initial discretionary decision of 
whether to appoint a guardian ad litem at 
all. 


How the Guardian Ad Litem fits 
into Custody Dispute Resolution 


The diagram on the next page illustrates 
the position the guardian ad litem plays in 
the scheme of a judicial determination 
concerning custody.3 


Attorneys/Guardian Ad Litems 
v. Lay Volunteers 


Differing views on the roles of guardians 
ad litem exist depending on whether the 
guardian is seen as an investigator and advi- 
sor to the court, or as an advocate, “zeal- 
ously representing the interests of his cli- 
ent,” within the considerations of the Code 
of Professional Conduct. As an attorney/ 
guardian ad litem, the role goes beyond 
investigation and recommendations made 
to the court and also encompasses taking 
an aggressive advocate’s position in motion 
practice, filing legal documents, and subpoe- 
naing and examining witnesses.* The attor- 
ney/ guardian ad litem as a counselor is 
often called upon to act in a mediation role 
in working out visitation and shared respon- 
sibility conflicts between the contesting par- 
ents.> Thus, the attorney/ guardian ad litem 
has several roles, as advocate, fact-finder, 
friend of the court and general protector of 
the child’s interests in a custody dispute.® 

Florida, through provisions in F.S. 
§415.503(b) and Fla.R.Juv.P. 8.590(c), pro- 
vides that guardians ad litem “shall be an 
attorney or responsible adult. . . .” If the 
guardian ad litem is an attorney, the attor- 
ney must adhere to ethical considerations 
such as maintaining communications with 
the child [where age and physical and men- 
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tal ability so permit]; preserving the confi- 
dentiality of communications with the child; 
avoiding conflicts of interest between sib- 
lings; and refraining from talking with 
either parent without first obtaining permis- 
sion from that parent’s attorney.’ 

Procedurally, the attorney/ guardian ad li- 
tem will generally receive by mail an order 
of appointment from the judge. Sample 
forms appear at the conclusion of this 
article. A review of the sample motion for 
discharge form and the report and recom- 
mendation form gives the attorney who ac- 
cepts such an appointment a general idea of 
the time allocation which could be involved 
in accepting and effectively representing the 
interests of the child in a custody dispute 
situation. Since the majority of the cases in 
which an attorney/ guardian ad litem may 
be appointed are handled on a pro bono 
basis, it may be advisable to consider a com- 
bination of a lay guardian ad litem paired 
with an attorney/ guardian ad litem.’ 

The judge may also handle the attorney/ 
guardian ad litem appointment through the 
local bar association pro bono legal aid or- 
ganization. When the court avails itself of 
this referral service, fees and costs may be 
awarded when appropriate and the parties 
have the ability to pay. The funds received 
are rebated back to the program to provide 
additional support to the legal aid system.° 


Duties of the Attorney/Guardian 
Ad Litem 


The newly appointed guardian ad litem, 
after receiving the order of appointment, 
should immediately file with the court an 
acceptance of appointment and/or an oath 
of guardian ad litem. Fla.R.Juv.P. 8.610(d) 
states that “a guardian ad litem shall not be 
required to post bond, but shall file an ac- 


ceptance of the office.” At present this ap- 
plies to dependency proceedings but is often 
followed in other actions in which a guardian 
ad litem is appointed as a matter of common 
practice before the courts. Proposed legisla- 
tion may make the filing of an acceptance of 
appointment mandatory in all actions in- 
volving a guardian ad litem. 


It is advisable that the guardian ad litem’ 


contact the attorneys for the parties involved 
to attempt to arrange a meeting to attempt 
to resolve the custody controversy. Because 
the attorney/ guardian ad litem is the child’s 
representative, it is imperative that the at- 
torney/guardian ad litem do a thorough 
investigation into the child’s background and 
family environment. This investigation will 
include meeting-with the child as many times 
as is necessary. Further, the investigation 
may include discussions and review of school 
records, health records, police records [when 
appropriate], and religious records. The at- 
torney/ guardian ad litem will want to inter- 
view relatives and neighbors concerning the 
child. Where the appointing judge has or- 
dered a home study through the custody in- 
vestigation unit, it will be necessary for the 
attorney/guardian ad litem to meet with 
that trained investigator. In situations in 
which there appears to be a need for a 
psychological evaluation, the attorney/ 
guardian ad litem may need to consult the 
custody investigation investigator or other 
resource available on the subject to seek 
that investigator’s advice on the issue before 
proceeding to petition the court for a psy- 
chological examination. 

Once the preliminary investigation and re- 
view of information provided to the attor- 
ney/ guardian ad litem has been completed, 
the attorney/ guardian ad litem may then ar- 
range a meeting of the parties and their at- 
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torneys again to discuss and attempt to 
arrive at a solution to the custody dispute. 
Following the meeting, the attorney /guard- 
ian ad litem will prepare a formal report 
and recommendation and set the matter 
down for hearing on the recommendations. 
When it appears the services of the attor- 
ney/guardian ad litem will no longer be 
needed and the matters are resolved, the at- 
torney/ guardian ad litem will move the 
court for discharge of the guardian ad litem 
and for assessment of costs and fees. While 
these matters are generally handled pro 
bono, the court can assess fees and costs in 
situations in which the parties are able to 
pay.!° In custody disputes which remain 
unresolved following recommendations, the 
court may wish to continue the services of 
the attorney/ guardian ad litem, and this may 
involve the usual trial preparation, including 
subpoenaing and examining of witnesses. 


Appointment of Lay Guardians 
Ad Litem 


Because of the sensitive nature of the in- 
vestigation and because special interviewing 
techniques are needed to represent the inter- 
ests of a child properly, often an attorney 
may not possess the expertise in this “social- 
work” portion of the attorney/ guardian ad 
litem assignment. While some states permit 
only attorneys to act as guardians ad litem 
in custody dispute resolutions,!! Florida 
permits the appointment of either an attor- 
ney or a lay person as a guardian ad litem.!2 
Such discretion in appointment permits the 
court greater flexibility in selecting the ap- 
propriate representative of the child. “Lay 
volunteers are critical for the necessary so- 
cial investigations, interviews and reports 
that are indispensable in determining what 
is in a child’s interest.”!3 

Regardless of whether the guardian ad li- 
tem is an attorney, a trained lay volunteer 
or a trained lay volunteer and an attorney 
are teamed, the appointment is time con- 
suming and requires an indepth investigation 
and analysis of the entire custody dispute. 


State of Florida Guardian 
Ad Litem Program 


The State of Florida Guardian Ad Litem 
Program for juvenile dependencies re- 
sponded to the mandates of the Federal 
Child Abuse and Treatment Act of 1974. 
By 1979 the legislature had required that a 
guardian ad litem be appointed in all cases 
involving child abuse and neglect and in all 
dependency hearings. This program has 
operated more than successfully by using 
pro bono attorneys, lay citizen volunteers 


= | 
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and paid staff. The Florida system is pat- 
terned after the model CASA “Court Ap- 
pointed Special Advocate” program, which 
is used in other states, and provides trained 
nonlegal volunteers to act as guardians ad 
litem in dependency matters of child abuse 
and neglect. The CASA volunteer serves in 
various capacities: 


investigator, who ferrets out all relevant facts 
through personal interviews and a review of all 
records, documents, and clinical data; advocate, 
who ensures that all relevant facts are before the 
court at hearings, through written reports and di- 
rect testimony; facilitator and negotiator, who en- 
sures that the court, social service and legal coun- 
sel fulfill their obligations to the child in a timely 
fashion; monitor of all court orders, who ensures 
compliance by all parties and brings to the court’s 
attention any change in circumstances that may 
require modification of the court . .. CASA’s are 
not Big Brothers or Big Sisters. . . . CASA’s are 
not attorneys. . .. CASA’s are the “eyes and ears 
of the court, making independent, objective rec- 
ommendations regarding the child’s best inter- 
est.”!4 


The Florida Guardian Ad Litem Pro- 
gram, currently applied in dependency and 
juvenile adjudicatory proceedings, envisions 
the nonlegal guardian ad litem as maintain- 
ing five separate roles: investigator, spokes- 
person [ensure that all relevant facts are 
before the court at all hearings], reporter to 
the court, monitor [to ensure that court rec- 
ommendations are maintained], and protec- 
tor [protects the child’s interests and keeps 
the case on track to ensure that the system is 
meeting the child’s best interests]. In order to 
provide adequately for trained nonlegal per- 
sonnel, the Florida program screens appli- 
cants closely and inducts them into an initial 
25-hour training course. After completion 
of the course, and signing a statement of 
commitment, the volunteer guardian ad li- 
tem then must attend a minimum of six out 
of 12 on-going training sessions per year. In 
view of the amount of training involved and 
the five-part role as a child’s representative, 
a lay volunteer must take his/her appoint- 
ment seriously and dedicate a substantial 
amount of time to the guardian ad litem 
program. Community resource services and 
mental health counselors are also provided 
to assist the volunteer with recommenda- 
tions concerning the child.!5 

The trained lay guardian ad litem, under 
the state guardian ad litem program, also 
appears in court as would an attorney/ 
guardian ad litem, and provides valuable in- 
put into the court’s decision-making proc- 
ess. In addition to the coordinator, staff and 
lay volunteers, the program employs a con- 
tract attorney whose task is to handle the 
legal pleadings and act as an advocate when 
required in a given case.!¢ 


Dissolution/Custody Dispute 
Project 

The Dissolution/Custody Dispute 
Project was established in response to an 
increasing demand for appointment of 
guardians ad litem in dissolution custody 
disputes. In fact, prior to the establishment 
of this pilot project in January 1988, the 
Guardian Ad Litem Program had been ap- 
pointed in over 600 custody disputes.!7 

To fund this project, the Florida Legisia- 
ture appropriated $300,000 in the spring of 
1987. The funding provides for program 
staff and specialized training in areas perti- 
nent to matrimonial dissolution matters, 
and the pilot project has been implemented 
in seven participating circuits: 4th, 8th, 
10th, 12th, 15th, 17th and 18th. Each circuit 
has a staff which includes a project coordi- 
nator, secretary and attorney consultant. 
Judge Hugh S. Glickstein of the Fourth Dis- 
trict Court of Appeal in his concurring opin- 
ion in French v. French, 452 So.2d at 653 
(Fla. 4th DCA 1984), stressed the need for 
adequate training in guardian ad litem mat- 
ters: “While some circuits have made strides 
in involving trained guardians ad litem in 
contested custody matters; organized pro- 
grams are generally too few and far be- 
tween.” 

Similar to the fundamental in-depth train- 
ing which underlies the parent State of 
Florida Guardian Ad Litem Program, the 
Dissolution/Custody Dispute Project also 
stresses such training. Two training sessions 
were held in the spring of 1988 and were 
attended by over 120 nonlegal lay guardians 
ad litem. In order to participate in the disso- 
lution/ custody arm of the Florida Guardian 
Ad Litem Program, a volunteer must have 
already been certified and trained under the 
main Guardian Ad Litem Program. Topics 
addressed at these three-day training semi- 
nars covered: shared parental responsibility; 
civil court process; the role of the guardian 
ad litem in matrimonial cases; effective wit- 
nessing and preparation of expert witnesses; 
use of program attorneys in dissolution mat- 
ters; role of a mediator versus guardian ad 
litem; the circuit court mediation process; 
advanced communications skills; dealing 
with allegations of sexual abuse in custody 
disputes; report writing and setting up files; 
the general effect of the divorce process on 
children and families; and the guardians’ 
management of their own emotions and 
limitations. 


Conclusion 


From the foregoing discussion of the 
differing roles and duties of guardians ad 


litem, it is apparent that the statutory clarif\- 
cation on the appointment of guardians ad 
litem in domestic custody dispute resolution 
is necessary. In the spring of 1988, a legisla- 
tive proposal was developed through The 
Florida Bar’s Public Interest Programs and 
Services Committee on the Legal Needs of 
Children, which would provide statutory 
guidelines for the appointment of guardians 
ad litem in matrimonial matters.'* The pro- 
posed legislation is a step toward meeting a 
need in this area of representation of mi- 
nors. 

In the interim, however, whether the 
court appoints an attorney/ guardian ad 
litem independently, uses a local bar associa- 
tion trained attorney/ guardian ad litem 
referral service, or avails itself of the 
intensively trained Guardian Ad Litem 
Dissolution-Custody Project in circuits 
where available, one undercurrent remains 
throughout—the task of guardian ad litem 
of a child’s interests in a custody dispute is 
not an easy one. Because of the emotional 
sensitivities involved in domestic disputes in 
which the child is all too often a guilt-ridden 
pawn, a balance between active advocacy 
and trained investigation and interviewing 
is appropriate for a guardian ad litem repre- 
senting the child in such custody disputes. BJ 
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12 StaT. §415.503(b) and FLA.R.Juv. 
8.590(c). 
'3 Herald, Volunteer Child Advocates, at 58. 
14 Goodman, Joni, director Guardian Ad Li- 
tem Program, Eleventh Judicial Circuit, inter- 
viewing with author on April 15, 1988. 
15 452 So.2d at 652. 
'6 Goodman, interview with author, April 15, 
1988. 
'7 Shaeffer, Jane Hunter, director State of 
Florida Guardian Ad Litem Program, telephone 
interview with author, Tallahassee, Florida, April 
14, 1988. Also, Olsen, Ingrid, director, Dissolu- 
tion/Custody Project, telephone interview with : 
and letter to author, April 14, 15, 1988. OF 
Kelly, Karen, program developer, Public The undersigned Att 
Interest Programs and Services Committee on the 
Legal Needs of Children, telephone interview Tecommendations: 
with author, Tallahassee, Florida, April 26, 1988. RECOMMENDATIONS 
[Style of Case] Primary Residential Parent 
ORDER APPOINTING ATTORNEY/GUARDIAN AD 


BACKGROUND INFORMATION 
[Brief statement of facts re: custody dispute] 


SOURCES CONSULTED 
Child; neighbors; schools; physicians, etc., including 


in this moves this Judy Antell Fuller is an associate 
ons eae ad Litem, with Gilbride, Heller & Brown, P.A., 


ora Hs That s/he is appointed in Miami. She is an honors graduate 
acm for sald Chl by order ofthis from the University of Miami and re- 
That s/he has completed said service as ceived her J.D. degree from the Univer- 
Guardian ed behall sad sity of Miami School of Law in 1988. 
, $ performed the following tasks She writes this column on behalf of 
notified en as /Guarlan Ad courne the General Practice Section, Stephen 


by any party. of such —— C. Page, chairman, and William A. 
6. The Attomey/Guardian ad Litem assigned Contact all attorneys and parties to arrange preliminary Cain, editor. 


to this cause shall be a party to any agreement or plan Contact child and interview child on 
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“Engineering Integrity since 1967” 


Zimmerman & 7825 South AIA 
inc. Melbourne Beach, Fl 32951 
Phone (407) 723-5558 


John Zimmerman P.E. 
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Contact child's teachers; review of school records 
, Contact chiid’s health care persons and review records; eo 
of Meet with neighbor's of child; 
Contact Custody Unit Investigator 
with Social 
ey ae and attend Motion for Psychological 
with all re: 
iomey Prepare, notice attend hearing on Report 
Assessment of Attorneys Fees : 
of the 
hours in discharge of said scum’ uardian ad ; 
day of | Ufem duties and has expended $ costs and is 
further entitied to reasonable atforneys fees and costs 
under Florida Statutes § §61.16, 415.508(2), 744.108, 
744.424(3). 
5. An Affidavit ee em verification of said 
reasonable attorneys is attached and-made 
a hereof. 
WHEREFORE, counsel requests 
Litem, that this Court issue its Order aw 
Discharge of said Attorney/Guardian ad 
6 Awarding costs as set forth and reasonable 
DATED: 
OF SERVICE] 
Prepare on Motion for Discharge 
UTEM Visitation Pian pa for fees and costs; attach affidavit 
Pursuant to Florida Statutes and by the [Text] 
authority of this Court, this cause being in which the expressed in Florida Compensation 
Agreement re: Parental Conduct Bind Rows. 472 So. 20 1145 (Fla, 1965) } 
desirable, it is HEREBY ORDERED THAT: (reaj 
lcensed to piace Taw inthe State of Florida, is hereby 
appointed to act as Attomey/Guardian ad Litem for ee 
of this Order to any agency, hospital, organization, ee oe 
school, person or office, including the Clerk of this Court, INFORMATION REVIEWED - a 
the Department of Health and Rehabilitative Services, [Text re: reports and documents reviewed]. ae .  @ 
human service and/or child-care agency(s), public and paren. 
private health care facilities, medical and mental health Respectfully submitted, 
professionals, including doctors, nurses, pediatricians, 
psychologists, psychiatrists, counselors and staff, and [CERTIFICATE OF SERVICE] a 4 
law enforcement agency(s), the individual designated by ae 
this Order is hereby authorized to inspect and copy any [Ste of Case] | 
records relating to the above-named child without the ATTORNEY/GUARDIAN AD LITEM 
consent of said child or the parents of said child. AND ASSESSMENT OF COSTS AND FEES 
3. The Attomey/Guardian ad Litem shall 


Trial Lawyers Forum 


Subrogation and Releases IT 


In Blue Cross v. Matthews, 498 So.2d 
421 (Fla. 1986), the Florida Supreme Court 
recognized the right of a health insurer to 
seek subrogation from an automobile tort- 
feasor and his insurer, even though the 
insured plaintiff was barred from seeking 
those damages under the collateral source 
statute.! The court reasoned that these “sub- 
rogated” claims belonged to the health 
insurer and were not affected by the inabil- 
ity of the plaintiff (its insured) to sue for 
them. A previous Florida Bar Journal arti- 
cle examined this holding and its impact on 
settling such cases and obtaining full re- 
leases.? This article considers additional 
questions that may arise in litigating such 
health insurer subrogation actions and sug- 
gests how Florida’s courts might resolve 
them. 

1. How does the plaintiff's comparative 
negligence affect his health insurer’s subro- 
gation right? 

Since the health insurer’s right to sue was 
described in Matthews as a “subrogation” 
right, one might assume that the health in- 
surer is burdened with the plaintiff's com- 
parative negligence since it “stands in the 
shoes” of its subrogor. However, if this 
“rule” were literally applied, the Florida Su- 
preme Court could not have found the right 
to subrogation by the health insurer it recog- 
nized in Matthews. The automobile collat- 
eral source statute bars the plaintiff from 
recovering health benefits he has been paid. 
Thus, while the Florida Supreme Court 
spoke in terms of “subrogation” in Mat- 
thews, it is clear that the right afforded 
health insurers through that decision does 
not follow the standard connotation of the 
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subrogee “standing in the shoes” of the sub- 
rogor. 

However, the fact that the collateral 
source statute preventing the insured from 
seeking these damages does not bar the in- 
surer does not mean the health insurer will 
always receive a full recovery. The Third 
District suggested an answer in its analysis 
in Holyoke Mutual Insurance Company in 
Salem v. Concrete Equipment, Inc., 394 
So.2d 193 (Fla. 3d DCA 1981), rev. denied, 
402 So.2d 609 (Fla. 1981). 

In Holyoke, the court drew the distinc- 
tion between a subrogee inheriting only an 
impediment to the cause of action, and not 
an impediment personal to the subrogor.? 
Thus, in Holyoke, a subrogee (an insurance 
company) was allowed to pursue a subroga- 
tion action, even though the subrogor to 
whose rights it was subrogated was a dis- 
solved corporation. Namely, the dissolution 
of the subrogor was a personal impediment. 
The Third District distinguished an earlier 
case in which there was an impediment to 
the cause of action itself. 

In Jones v. Bradley, 366 So.2d 1266 (Fla. 
4th DCA 1979), a plaintiff/insured had 
sued an auto tortfeasor and its insurer. The 
tortfeasor’s insurer had secured a judgment 
against the plaintiff on the basis that there 
was no coverage.* Subsequently, after the 
plaintiffs insurance company paid him and 
brought a subrogation action, the tortfea- 
sor’s insurer successfully defended on the ba- 
sis of res judicata. The appellate court af- 
firmed this result on the ground that the 
plaintiff /insured’s carrier was in privity with 
the plaintiff.5 Here, the “no coverage” deter- 
mination of the earlier action went to the 


cause of action itself and was not personal 
to the plaintiff. 

This same “impediment to the cause of 
action” rationale should apply to reduce the 
health insurer’s recovery in its subrogation 
action by the percentage of negligence at- 
tributable to its insured. For example, if a 
plaintiff/insured sues a tortfeasor and the 
trial determined that the plaintiff was 100 
percent at fault, he would be entitled to no 
recovery from the defendant (yet he would 
still be entitled to whatever coverage was 
available under his health insurance policy). 
The health insurer would not be entitled to 
recover in subrogation from a defendant 
who had been established as not being at 
fault (namely, the Jones v. Bradley res judi- 
cata principles should apply). Would it then 
make sense that a health insurer whose in- 
sured was 50 percent or 90 percent at fault 
should be entitled to recover 100 percent of 
the health benefits paid from the tortfeasor? 

The Third District rejected the argument 
that a health insurer was entitled to indem- 
nity (on the grounds that it was free from 
any negligence) in Blue Cross & Blue Shield 
of Florida, Inc. v. Ryder Truck Rental, Inc., 
472 So.2d 1373 (Fla. 3d DCA 1985), 
quashed, 498 So.2d 423 (Fla. 1986). This 
case was argued with Matthews and the Su- 
preme Court remanded to allow the peti- 
tioner to replead in light of Matthews.‘ 
Namely, the Supreme Court declined any 
invitation to provide a right of indemnifica- 
tion to health insurers, in addition to the 
right of subrogation. 

Finally, this result would be consistent 
with the law that the parents’ recovery 
for future medical expenses for their child is 
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reduced by the amount of the child’s negli- 
gence.” 

2. What are the mechanics of a health in- 
surer enforcing its subrogation rights? 

The Supreme Court in Matthews rejected 
the argument that health insurers should 
not be granted subrogation rights because it 
might increase litigation costs. It observed 
that since the amount of these benefits 
would be readily ascertainable, the right to 
subrogation should not result in added liti- 
gation between “experienced insurance 
companies.”* However, there will no doubt 
be cases in which there is not a clear resolu- 
tion to a collateral source issue because of 
questions on the amount of comparative 
negligence or the necessity of medical care. 
In such circumstances, how does the health 
insurer enforce its subrogation rights? 

In Matthews, the health insurer had at- 
tempted to intervene in the plaintiff's under- 
lying suit. Although the court did not 
specifically address intervention, it re- 
manded the case for proceedings consistent 
with the opinion. The health insurer ap- 
pears to have the type of interest contem- 
plated by Fla.R.Civ.P. 1.230, governing 
interventions. 

In Underwriters at Lloyds v. City of Lau- 
derdale Lakes, 382 So.2d 702 (Fla. 1980), 
the Florida Supreme Court recognized the 
right of subrogation by an automobile tort- 
feasor against a subsequently malpracticing 
physician who made the injuries worse. The 
court held that the subrogation suit should 
be a separate action against the subsequent 
tortfeasor by the initial tortfeasor.? How- 
ever, there are two distinguishing features 
between the situation in Underwriters and 
that of the health insurer seeking subroga- 
tion in an automobile case. 

First, the Supreme Court had previously 
expressed concern that a plaintiff should 
not be burdened by an initial tortfeasor in- 


terjecting a complex malpractice case into 
his otherwise simple personal injury suit.!® 

By contrast, here the health insurer is seek- 

ing subrogation for precisely the same 

tort—the tortfeasor’s negligent operation of 

a motor vehicle. Therefore, no additional is- 

sues regarding liability or causation should 

be raised by virtue of the health insurer’s 

participation. 

A decision citing Underwriters suggests 
that even in the medical malpractice context 
the initial tortfeasor could bring a third 
party action in some circumstances. In Jn- 
surance Company of North America v. 
Sullivan, 475 So.2d 287 (Fla. Sth DCA 
1985), the injured plaintiff brought an ac- 
tion against an initial tortfeasor and a 
second action for negligent medical treat- 
ment. The actions were consolidated for 
discovery. The trial court struck the initial 
tortfeasor’s third party claim against the 
medical defendants. The appellate court de- 
nied the initial tortfeasor’s petition for a writ 
of certiorari holding there was no departure 
from the essential requirements of law. 
However, it noted that the two cases had 
not yet been consolidated for trial and ob- 
served that allowing the subrogation claim 
to be tried as a third party claim would pro- 
mote judicial economy.!! 

Second, the Underwriters scenario con- 
templates that the party advancing the 
subrogation claim (the first tortfeasor) has 
fully satisfied the liability to the plaintiff, 
which includes any damages for the subse- 
quent malpractice.!2 By contrast, the subro- 
gation right recognized in Matthews clearly 
does not contemplate satisfaction of all of 
the plaintiff's damages by the health insurer. 
she health insurer is seeking to be subro- 
gated only as to those collateral source 
payments it has made. 

The alternative to intervention is for the 
health insurer to bring its own separate ac- 
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tion. For example, this occurred in Jack 
Eckerd Corporation v. Williamson Cadillac 
Leasing, Inc., 507 So.2d 1102 (Fla. 1987). 
Indeed, in cases such as Jack Eckerd, when 
the plaintiff has settled with the tortfeasors, 
there is no action into which a health in- 
surer could intervene, so that a separate 
action is necessary. 

In sum, it would appear that either inter- 
vention or an independent action should be 
permissible. There may be advantages to 
the health insurer and the tortfeasor in try- 
ing these damage cases together, not only in 
saving the tortfeasor litigation costs, but in 
avoiding any inconsistency in percentages 
of comparative negligence (although, based 
on the preceding discussion, collateral estop- 
pel principles should avoid such inconsisten- 
cies if applied broadly enough). 

Health insurers planning to seek subroga- 
tion should be wary that if they are deemed 
to be seeking it through a contractual right 
(for example, in their policy), their statute 
of limitations may accrue from the date of 
the injury and not from the date of pay- 
ment.!3 

3. How is the health insurer’s subrogation 
right affected when the tortfeasor has insuf- 
ficient coverage or assets to respond? 

The general rule in Florida is that one is 
not entitled to be subrogated to the right of 
a creditor until the claim of the creditor 
against the debtor has been paid in full, and 
this rule has been applied to a casualty in- 
surer seeking subrogation rights in a fire 
action.'4 Nothing in Matthews suggests any 
deviation from this general rule or any rea- 
son why the health insurer’s subrogation 
claim should take priority (or even prorate) 
with the uncompensated claims of its in- 
sured. Generally, the insured has paid a 
premium for health coverage regardless of 
the tortfeasor’s ability to respond financially 
for his actions. 
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This is consistent with the general collat- 
eral source statute, F.S. §768.76(4) (1987) 
(which is not applicable to auto cases, as 
discussed below). It speaks of a collateral 
source provider being entitled to reimburse- 
ment from a claimant who has recovered all 
or part of the collateral sources from a tort- 
feasor, not merely obtained a judgment. 

However, allowing health insurers to in- 
tervene or start separate actions may result 
in their obtaining judgments at the same 
time or prior to the plaintiff. Courts may 
need to develop some safeguards regarding 
the collection of such judgments which pro- 
tect the plaintiffs. While the health insurer 
may not have a right that takes priority over 
claims of its own insured, it should still be 
able to pursue its rights under Matthews 
and obtain a judgment against the tortfea- 
sor, especially in light of potential statute of 
limitations problems. 

4. How are attorney’s fees handled for 
health insurer automobile subrogation 
claims? 

The general collateral source statute 
adopted in 1986 specifically provides that if 
the plaintiff recovers part or all of the collat- 
eral source provider’s payments, then the 
provider gets reimbursed minus a pro rata 
share of costs and attorney’s fees. > How- 
ever, F.S. §768.71(3) (1987) provides that if 
this general provision on collateral sources 
is in conflict with any other provision of the 
Florida Statutes, that the other provision 
applies. 

Automobile accident cases are controlled 
by F.S. §627.7372 (1987), which does not 
permit recovery by the plaintiff of collateral 
source payments. Consequently, if the plain- 
tiff is not permitted to recover those in his 
action, it would seem that there would be 
no way in which the plaintiff’s attorney 
would be entitled to a percentage recovery 
of the health insurer’s claim unless it re- 
tained him. The lack of a right to recover 
from the tortfeasor would appear to distin- 
guish these cases from those more tradi- 
tional subrogation cases in which the in- 
sured is creating a fund for the benefit of his 
insurer. !6 

In a situation in which there might be in- 
sufficient assets to respond both to the 
plaintiff's claim and the health insurer’s sub- 
rogation claim, there could also be a con- 
flict in light of the discussion above. If the 
plaintiff and the health insurer reach an 
agreement as to priority, it may then facili- 
tate the health insurer retaining the same 
attorney. However, in the absence of the 
health insurer retaining the plaintiffs coun- 
sel, that counsel would appear to have no 
right to demand an attorney’s fee for the 


health insurer’s right of action that is recog- 
nized under Matthews. 

5. How does the plaintiff's execution of a 
release affect the health insurer’s subroga- 
tion right? 

The short answer should be, not at all. 
Matthews recognizes in the automobile con- 
text that collateral source payments from 
the health insurer are simply not damage 
claims that belong to the plaintiff. There- 
fore, it would logically appear that he lacks 
the ability to release claims that do not be- 
long to him. This was a primary point of the 
prior article: that in order for a tortfeasor 
to obtain a “full release,” he would need to 
obtain a release not only from the injured 
party, but from any collateral source provid- 
ers.!? This is consistent with the discussion 
at the outset that the health insurer does not 
“stand in the shoes” of its insured plaintiff 
in every respect. Obviously, the plaintiff can 
release his own claims, but he should lack 
the authority to release claims which do not 
belong to him under F.S. §627.7372 (1987). 


Conclusion 

These issues, and no doubt other issues, 
may eventually be considered by Florida 
courts in enforcing health insurers’ subroga- 
tion rights in automobile accident cases. 
They also emphasize the advantages to the 
tortfeasor and his insurer to ensure that 
when settling the plaintiff's claim, they also 
resolve claims of any collateral source pro- 
viders who, if not addressed, may enforce 
their rights. BJ 


' FLA. STAT. §627.7372(1) (1987). 

2 Subrogation and Releases After Blue 
Cross v. Matthews, 61 FLA.BAR J. 16 (July/ 
August 1987). 

3394 So.2d at 197. 

4 366 So.2d at 1266. 

5 This is analogous to the situation in 
wrongful death cases. There is language in several 
cases indicating that a wrongful death action is 
an independent cause of action. Yet the Florida 
Supreme Court has recognized that factors which 
would have been an impediment to the underly- 
ing personal injury cause of action if it had been 
brought by the injured party during his lifetime, 
(such as the statute of limitations) are available 
as a defense to the subsequently brought wrongful 
death action. See Pait v. Ford Motor Company, 
515 So.2d 1278 (Fla. 1987); Hudson v. Keene, 
445 So.2d 1151 (Fla. Ist D.C.A. 1984), approved, 
472 So.2d. 1142 (Fla. 1985). 

6 498 So.2d 423-424 (Fla. 1986). 

7Hannabass v. Florida Home Insurance 
Company, 412 So.2d 376, 377 (Fla. 2d D.C.A. 
1981) (holding the child’s negligence is imputed 
to the parents). As support for the holding, 
Hannabass cited Hamm v. City of Milton, 358 
So.2d 121 (Fla. Ist D.C.A. 1978), which was actu- 
ally a case reducing a husband’s claim for medical 
expenses to his injured wife, which noted that the 
husband’s claim was “entirely a derivative claim” 
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and thus reduced by the spouse’s comparative 
negligence. For a discussion of the different situ- 
ations in which a recovery for a child will be re- 
duced by a parent’s negligence, see Caranna v. 
Eades, 466 So.2d 259, 264-265 (Fla. 2d D.C.A. 
1985). 

8 498 So.2d at 423. 

9 382 So.2d at 704. 

10 Jd. 

'l 475 So.2d at 289. 

12 See discussion in Munson & Associates, 
Inc. v. Doctors Mercy Hospital, 458 So.2d 789 
(Fla. Sth D.C.A. 1984); see also Insurance Com- 
pany of North American v. Sullivan, 475 So.2d 
287 (Fla. 5th D.C.A. 1985), when the obligation 
had not yet been satisfied. 

'3 See Allstate Insurance Company v. Metro- 
politan Dade County, 436 So.2d 976 (Fla. 3d 
D.C.A. 1983), rev. denied, 447 So.2d 885 (Fla. 
1984). 

'4 See Florida Farm Bureau Insurance Com- 
pany v. Martin, 377 So.2d 827 (Fla. Ist D.C.A. 
1979); see generally, Rubio v. Rubio, 452 So.2d 
130 (Fla. 2d D.C.A. 1984). 

'S FLa. STAT. §768.76(4). 

'6 Compare Schwab v. Town Of Davie, 492 
So.2d 708, 710 (Fla. 4th D.C.A. 1986), and cases 
cited therein. 

1761 FLA. BAR J. at 16. In Jack Eckerd Cor- 
poration v. Williamson Cadillac Leasing, Inc., 
the plaintiff had given a release to the tortfeasors 
prior to the health insurer bringing its separate 
subrogation action. 
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Criminal Law 


Depositions, Criminal Cases, and Pleas of Guilty: 
A Brief Study of Relationships 


The right to take depositions in the State 
of Florida began in 1967 with the Supreme 
Court’s adoption of a compilation of Flor- 
ida’s Rules of Criminal Procedure.! Prior 
to the adoption of that set of rules, the pro- 
cedure in criminal cases in the state had 
been governed by statutes, particularly F.S. 
Ch. 910. Indeed, to a great extent, the com- 
pilation of the rules was merely a restate- 
ment of the former statutory provisions in 
rule form.2 However, in the discovery rule, 
Rule 1.220, a subsection was included to 
provide for the availability of discovery 
depositions in criminal cases.3 The new rule 
permitted discovery depositions to be taken 
on a showing that a witness refused to coop- 
erate in giving a signed statement to the de- 
fendant or the defense attorney. While the 
defendant had a right to take the deposition 
on making the required showing, a judicial 
hearing and order were prerequisite.‘ 

In 1970, the Rules Committee was recon- 
vened by the Supreme Court of Florida, 
and was charged with making a thorough 
review of the extant Rules of Criminal Pro- 
cedure in light of the American Bar Associa- 
tion Standards for Criminal Justice. The 
committee was to recommend appropriate 
modifications to the rules or to propose new 
rules where appropriate. The committee’s re- 
port, adopted substantially by the court in 
1972, established the rules of criminal proce- 
dure that have remained in force, although 
with some modification, since that time.° 

The 1972 rules changes contained only a 
single modification to the deposition proc- 
ess, but a significant one. The requirement 
that the deposition be held only after judi- 
cial hearing and order was removed from 
the rule. With that modification, the delays 
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and expense involved with what proved to 
be unnecessary judicial hearings were elimi- 
nated, and the discovery and deposition 
process was streamlined.® Since that date, 
the state has retained the deposition proc- 
ess. Since 1972, the Criminal Procedure 
Rules Committee has remained as a stand- 
ing committee, its structure and appoint- 
ment procedure now controlled by the 
Rules of Judicial Administration.’ 

The Criminal Procedure Rules Commit- 
tee is given the responsibility of monitoring 
the operation of the Rules of Criminal Pro- 
cedure, and of reevaluating the rules “to ad- 
vance orderly and inexpensive procedures 
in the administration of justice.” Amend- 
ments to the rules, if necessary, are to be 
proposed at the end of each four-year cy- 
cle. Its charge also includes the submission 
of emergency rules to the court when such 
rules are required. For more than 10 years, 
the deposition rule remained unmodified. 

In 1985, however, the state attorneys of 
Florida, through the Florida Prosecuting 
Attorneys’ Association, began to allege that 
serious abuses were taking place in the 
deposition process. They petitioned the Su- 
preme Court of Florida to appoint a com- 
mission to study the deposition process and 
make recommendations for appropriate 
modification. The Supreme Court referred 
this request to the Criminal Procedure 
Rules Committee for appropriate review 
and action.!° The Rules Committee re- 
viewed those allegations, surveyed of all the 
circuits in the state, and determined that 
there were, indeed, some abuses in the sys- 
tem and recommended appropriate amend- 
ments to the rules.'! On the basis of these 
findings, the committee recommended cer- 


tain amendments to the Rules of Criminal 
Procedure, which were adopted by the 
court in November 1986.!2 

Less than a year after the adoption of the 
amendments to the rule, however, the Flor- 
ida Department of Law Enforcement pub- 
lished a report, “Discovering the Injustice: 
Criminal Depositions in Florida.”!? The 
publication purports to examine the crimi- 
nal justice system and concludes that the 
system will be best served by the abolition 
of depositions in criminal cases in Florida. 
The report, ostensibly containing fiscal 
analyses of the system based on a review of 
available data, contains significant errors in 
data gathering and validation and fails to 
consider significant factors affecting both 
the operation of the system and its costs. 
This article will examine an issue largely ig- 
nored by the report, the relationship be- 
tween those states providing depositions to 
the defense in criminal cases and states not 
providing such depositions. 

Besides offering a brief critique of this re- 
port, this paper will examine an issue 
largely ignored by the F.D.L.E. report; 
namely, is there a relationship between 
states with/without depositions and the per- 
centage of pleas to trials? If the percentage 
of trials increased with the repeal of deposi- 
tions, even a slight increase could result in 
higher costs to Florida’s criminal justice sys- 
tem which could outweigh any savings de- 
rived from the abolition of depositions. 


The F.D.L.E. Report 

The F.D.L.E. report is based upon two 
fundamental premises. First, there would be 
a cost savings if depositions were elimi- 
nated. Second, depositions are frequently 
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abused and may have an adverse effect on 
law enforcement officers, victims and wit- 
nesses. Both of these assertions will be criti- 
cally analyzed in this paper. 

From a survey of law enforcement offi- 
cials and state attorneys, the F.D.L.E. re- 
port estimates that $35.6 million would be 
saved annually by criminal justice officials. 
However, it is difficult to assess the reli- 
ability or validity of this estimate without 
additional information concerning how 
this estimate was obtained. Certainly, 
since law enforcement officials and state 
attorneys included in the survey almost uni- 
versally oppose criminal depositions, it 
would be in their interests to provide liberal 
cost estimates; it is possible that their esti- 
mates are gross overestimates. 

Just as there are abuses throughout the 
criminal justice system, there may be abuses 
in the criminal deposition process. The 
F.D.L.E. report alleges that there are 
serious and frequent abuses of victims, 
witnesses, and law enforcement officers. 
However, the F.D.L.E. report offers no 
systematic evidence to support this asser- 
tion. Although the report provides cases, 
illustrations and testimonials concerning 
harassment and intimidation, for instance, 
these examples may be isolated and/or ex- 
treme and there is insufficient evidence to 
demonstrate that these abuses are either 
common or serious. 

Neither the purported cost savings nor 
the claims regarding abuses of depositions 
is adequately documented in the F.D.L.E. 
report. This holds for numerous other as- 
sertions, allegations and claims made 
throughout the report because no system- 
atic evidence is provided; the report is 
largely self-serving. 


The Relationship Between 
Depositions and Trials 


An issue almost completely neglected in 
the F.D.L.E. report is whether the repeal of 
criminal depositions would lead to in- 
creased trials. At one point it is even sug- 
gested that it may be preferable to have 
more trials rather than depositions. 


Taking into consideration the detriments of the 
deposition process described in our survey re- 
sponses and that through depositions the defense 
attorney and defendant are given the state’s case 
on a silver platter, it would seem more beneficial 
to limit the inconvenience and have the trial to be 
won or lost in the courtroom." 


As noted previously, even a small in- 
crease in the percentage of trials would lead 
to greater costs for the Florida criminal jus- 
tice system, a point which will be discussed 
in greater detail later. 


There is a paucity of research on the rela- 
tionship between trials and depositions; one 
recent article indicates that, to date, there 
has only been one such study.!5 This study 
considered the Vermont experience some 
five years after depositions had been im- 
plemented in that state.'!© A number of 
personal interviews were conducted, and 
questionnaires sent to all prosecutors and 
criminal judges. A number of defense attor- 
neys also were used to collect data for this 
study. 

Two general findings emerged from the 
Vermont study. First, there was no indica- 
tion that depositions had led to an increased 
likelihood of trials. In fact, the contrary was 


To the extent that the 
deposition process is 
conducive to pleas, it is 
most consistent with the 
crime control model, 
and the principal objective 
of this model is the 
repression of crime 


the case. “Not a single prosecutor, judge, or 
defense attorney indicated that the likeli- 
hood was increased. The great majority 
stated that depositions decreased the likeli- 
hood of trial.”!7 

A principal reason offered for this finding 
was that depositions more adequately allow 
both prosecutors and defense attorneys to 
assess the strength of each other’s case, 
thereby avoiding trials. 

In addition, the Vermont study uncov- 
ered virtually no instances of the abuse of 
depositions, a primary charge of the 
F.D.L.E. report. 


The parade of “horribles” escaping from the Pan- 
dora’s box as proposed by opponents of change 
in this are numerous. They include possible intimi- 
dation of witnesses, better opportunity to prepare 
perjured testimony, harassment of prosecutors 
and police officers, extra burden on the prosecu- 
tion officer, increased cost of the administration 
of criminal law, etc. The interesting thing shown 


36 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1988 


by Vermont’s experience is that all of these “hor- 
ribles” are imaginary.!8 

Thus, the Vermont study failed to un- 
cover abuses of depositions. 

The National Center for State Courts 
also collects national dispositional data 
annually, which are relevant to the relation- 
ship between depositions and trials. Al- 
though there are some limitations to these 
data, they are the best data available nation- 
ally and the National Center for State 
Courts makes every effort to ensure their 
reliability and validity. 

A further caveat is that two variable rela- 
tionships which could be affected by one or 
more additional variables are being exam- 
ined. However, it is not possible to remedy 
this situation given the nature of the Na- 
tional Center for State Courts data. Thus, 
the analysis will be limited to analyzing the 
relationship between depositions and trials. 

There are six states (Iowa, Missouri, Ne- 
braska, New Hampshire, North Dakota 
and Vermont) with a deposition procedure 
similar to Florida’s and three states (Ari- 
zona, New Mexico and Texas) with limited 
depositions. The following analysis involves 
comparing the percentages of pleas to trials 
in states with/without depositions for 1985 
which is the most current data presently 
available. Dispositional data have been col- 
lected for 25 states and Washington, D.C., 
but relevant information is incomplete or 
missing for some states. It should be empha- 
sized that only states with complete data 
will be compared because data are missing 
or incomplete for the remaining states. 

Several comparisons will be made be- 
tween states with/without depositions and 
the percentage of pleas to trials, but, obvi- 
ously, most important for our purposes are 
comparisons between Florida and states 
without depositions. Individual states rather 
than cases have been selected as the unit of 
analysis to avoid overrepresentation of the 
large states and underrepresentation of the 
smaller ones. For example, the average per- 
centage of pleas to trials has been computed 
for states without depositions. 

Comparisons between states with/with- 
out depositions and the percentages of pleas 
to trials are presented in Tables 1-3. 

Generally, states with depositions have a 
greater percentage of pleas to trials. For 
misdemeanors, the overall difference is 
nearly 10 percent (see Table 1); for misde- 
meanors and some other offenses (some 
ordinance violations, for example) the dif- 
ference is slightly more than 10 percent (see 
Table 2). Consistently, then, states without 
depositions have a greater proportion of tri- 
als than states with depositions. 

(Continued on page 38) 


Table 1—Percentage of Guilty Pleas to Trials for Misdemeanors® 


3 Missouri. 
4 Texas — For the county level court, misde- 


States with Depositions Grand Total meanors disposed data include criminal and 
Depositions! other criminal appeal cases. Data also include 
criminal and traffic appeal cases in Dallas 
(n=5) Florida? Similar to? Limited* Total County. In addition to jury and nonjury trials, 
Florida Depositions there were also 58 directed verdicts which are 
not reflected in the total. 
Pleas a 18% 96% 89% 73% 86% 81% 5 Only states for which data are available are 
included in the table. 
Trials —% 21% 14% 12% a Pleas and nolo contendere. 
Total 100% 100% 100% 100% 100% 100% 
Table 2 


' California, Indiana, Michigan, Ohio, Penn- 
sylvania, South Dakota, and Virginia. 
California — For municipal court and justice 
court for which data have been combined, mis- 
demeanor data include some ordinance viola- 
tion cases. 


Table 2—Percentage of Guilty Pleas to Trials for Misdemeanors and Some Other Offenses‘ 


States with Depositions Grand Total — Misdemeanor data include some 

Sapeininnt DWI/ DUI cases; data for the superior and cir- 

cuit court, city court and town court, municipal 

(n=7) Florida Similar to2 Limited? Total court, and county court have been combined. 

Plocida Depositions Michigan — For municipal court, misde- 

meanor data include some ordinance violations. 

Pisa 85% N/A 97% 95% 96% 87% Ohio — For municipal court and county court, 

misdemeanor data include criminal appeal and 

Trials _15% N/A _3% _ 5% _4% 13% ordinance violation cases; the data have been 
combined for these courts. 

Tota! 100% 100% 100% 100% 100% Pennsylvania — For the district justice court, 


triable misdemeanor data include ordinance vio- 
lation cases. 

South Dakota — For circuit court, misde- 
meanor data include some criminal appeals 
cases; misdemeanor disposed data include 
DWI/ DUI disposed cases. 

Virginia — For circuit court, misdemeanor 
data include criminal appeals and ordinance 
violation cases. 


Table 3—Percentage of Guilty Pleas to Trials for Felonies and Some Misdemeanors 
and Other Offenses’ 


States without States with Depositions Grand Total ? Vermont — For district court, misde- 
Depositions! meanor data include some ordinance violation 
cases and DWI/ DUI cases. 
(n=5) Florida? Similarto? —_Limited Total 3 Texas. 
Florida Depositions 4 Only states for which data are available are 
included in the table. 
Pleas a 86% 95% N/A N/A 95% 88% a Pleas and nolo contendere. 
Trials 14% 5% N/A N/A 5% 12% 
Total 100% 100% 100% 100% Table 3 
' Delaware, Michigan, Oklahoma, Penasyl- 
vania, and Utah. 


Delaware — For superior court, felony/ misde- 
meanor disposed data include appeals that are 
tried de novo. 

Michigan — For circuit court, felony/ misde- 
meanor data include 3d offense DWI/DUI 
cases. 


Table 4—Projected Increases in Trials if Depositions are Abolished in Florida 


Percentage Present 10% 15% 20% 25% Pennsylvania — For the court of common 
pleas, felony/ misdemeanor data include DW1/ 
Misdemeanors 6784 (4%) 16210 24315 32420 40525 DUI and criminal appeal cases. 

: : Utah — For district and circuit court, felony/ 
bi —* ome Misdemeanors 3741 (5%) 7482 11223 14964 18705 misdemeanor data include some miscellaneous 
ani er Offenses 

Total 10525 23692 35538 47384 59230 criminal cases; data for these courts have been 


combined. 

2 Florida — For circuit court, felony/misde- 
meanor data include DWI/ DUI and miscellane- 
ous criminal cases. All defendants were charged 


Table 1 


' Kansas, North Carolina, South Carolina, 
Utah, and Washington, D.C. 
Kansas — Misdemeanor data include appeals 
cases from the lower courts. 
North Carolina — For superior court, mis- 


demeanor data include criminal appeal dis- 
posed cases. 
South Carolina — For magistrate court, data 
include jury acquittals. 

2 Florida — For county court, guilty plea 
data do not include pleas taken during trial. 


with at least one felony, but may also be 
charged with misdemeanors, DWI/DUI, and 
miscellaneous criminal violations. 

3 Only states for which data are available are 
included in the table. 

a Pleas and nolo contendere. 
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More importantly, the differences for 
Florida are significant because there is 
nearly 20 percent more pleas for misde- 
meanors (county courts) and almost 10 per- 
cent more pleas for felonies and some 
misdemeanors and other offenses (circuit 
courts) than states without depositions (see 
Tables 1 and 3). These differences are even 
greater than they are for states with/with- 
out depositions as a whole. 

On the basis of differences between Flor- 
ida and states without depositions, some 
projections can be made about the increases 
in trials should Florida abolish depositions 
(see Table 4). If the percentage of trials to 
pleas rose to 10 percent, there would be an 
increase of over 13,000 trials. Larger in- 
creases in the percentage of trials would 
lead to correspondingly greater numbers of 
trials. 

As noted earlier, any increase in the per- 
centage of trials would increase costs to 
Florida’s criminal justice system. Although 
it is difficult to obtain precise cost estimates, 
the costs from increased trials could easily 
outweigh any savings obtained from abol- 
ishing depositions. 


Trials tend to be more costly than pleas 
for several reasons. In contrast to deposi- 
tions, increased costs for trials permeate the 
criminal justice system. Not only are greater 
costs incurred by the prosecutor, public de- 
fender, and court,!? but jail costs would be 
greater for indigents who could not afford 
bail because time to disposition is signifi- 
cantly greater for trials than pleas.° In addi- 
tion, there are frequently lengthier prison 
sentences for trials than pleas in Florida,?! 
leading to increased correctional costs. 
Therefore, even a slight increase in trials 
could mitigate against any savings derived 
from repealing depositions. 

Another factor is that the evidentiary 
strength is major consideration for both de- 
fense attorneys and prosecutors,” a point 
with which the F.D.L.E report agrees. 
Given that the facts of the case could not be 
as readily determined without depositions, 
there would probably be more cases in 
which evidentiary strength is uncertain and 
more cases when prosecutors’ and defense 
attorneys’ perceptions differ. As a result, 
there could be an increase in the frequency 
of trials. 


MEDICAL EXPERTS 


- The Medical Incidents Recovery Act of 1988 requires each 
notification of intent to file a malpractice action to be accom- 


‘panied by: “a verified, written, medical expert opin- 
jon from a qualified as defined 


in §49(5)” 


The expert’ credentials a are discoverable by Scion 


unsel. 


Reports by anonymous, unqualified, or and 
tired physicians, nurses, or others can expose 3 to 
summary judgment and sanctions. 
For a low, low introductory-price, JD-MD offers you 
°K signed report by a Board - certified expert i in 


an appropriate specialty! — 


he expert’s curriculum vitae 
no-risk only if you with 
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Depositions and Crime Control 


Finally, the deposition process most 
closely corresponds to the crime control 
model.23 The primary concern of the crime 
control model is the repression of crime, 
but there are other characteristics. 

Efficiency or the ability of the system to ap- 
prehend, try, convict, and dispose of a large 
percentage of criminals is a major considera- 
tion. Since the deposition process tends to 
promote pleas, it is consistent with the 
crime control model because pleas allow 
prosecutors to pursue more cases.24 Fur- 
ther, criminal trials will probably be more 
efficient with depositions because there will 
be fewer continuances or interruptions.25 

The crime control model also emphasizes 
speed and finality, given finite resources and 
the objective of a high conviction rate. To 
attain speed and finality, both informality 
and uniformity of procedures are necessary. 
Again, clearly pleas rather than trials are 
most consistent with speed and finality. As 
already noted, the deposition process may 
encourage speed and finality even in the 
case of trials. 

Routinized procedures are necessary if 
the objectives of the crime control model 
are to be met since large numbers of cases 
must be handled. Obviously, pleas are more 
amenable to the handling of large caseloads 
than trials; pleas offer greater prospects for 
routinization than trials because convictions 
are certain with pleas. 

Finally, early fact-finding procedures are 
necessary so that the later stages of the 
criminal justice process can be perfunctory. 
This again is important in the name of effi- 
ciency; pleas rather than trials lead to early 
fact-finding. 

The deposition process coincides with the 
crime control model in several important re- 
spects by promoting pleas rather than trials. 
Efficiency, speed and finality, routinized 
procedures, and early fact-finding are all 
consistent with a criminal justice process 
with a large proportion of pleas. 


Conclusion 


Not only are the estimates of cost savings 
(if depositions were repealed) in the 
F.D.L.E. report questionable, but the al- 
leged abuses of victims, witnesses and law 
enforcement officers are not systemati- 
cally supported by the evidence presented. 
Similarly, instances of abuses were not 
uncovered in the Vermont study. Other 
allegations, claims and assertions made in 
the report are based upon scant evidence. 

On the other hand, the Vermont study 
indicates that depositions encourage pleas 
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rather than trials. Likewise, 1985 data pro- 
vided by the National Center for State 
Courts consistently demonstrates that states 
without depositions have higher percentages 
of trials than states with depositions. This 
relationship is particularly strong if Florida 
is compared with states without depositions. 
If the proportion of trials in Florida in- 
creased to 10 percent (which may be conser- 
vative), there would be an increase of over 
13,000 trials. Although it would be difficult 
to estimate increased costs precisely, the 
greater costs to the criminal justice system 
could exceed any savings obtained from re- 
pealing depositions. 

To the extent that the deposition process 
is conducive to pleas, it is most consistent 
with the crime control model, and the prin- 
cipal objective of this model is the repres- 
sion of crime. Among other considerations, 
pleas promote efficiency, speed and finality, 
uniformity and routinization, as well as 
high conviction rates which all correspond 
with the crime control model. 

There is ample reason to retain deposi- 
tions in Florida. Not only do they serve the 
purposes of crime control, but their reten- 
tion may be more cost-effective than their 
repeal. The F.D.L.E. report provides nei- 
ther a convincing argument nor systematic 
evidence to the contrary. BJ 
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Admunistrative Law 


Standing in Bid Protests 


F.S. §120.53(5) sets forth the procedures 
to be followed for the resolution of bid 
protests arising from the contract bidding 
process when agencies contract pursuant to 
certain statutes.! In order for the protestor 
to have standing to bring a protest, the 
protestor must be adversely affected by an 
agency decision or intended decision con- 
cerning a bid solicitation or contract award 
and must file a notice of protest within 72 
hours after the posting of the bid tabulation 
or receipt of the decision or intended deci- 
sion, followed by a formal written protest 
within 10 days after the date the notice of 
protest was filed.2 Although the legislature 
specified that “any person who is adversely 
affected by the agency decision” may file a 
bid protest, the courts have continued to use 
the same standard to determine the standing 
of a protestor that is used to determine the 
standing for a person requesting a §120.57 
hearing, i.e., whether the person’s substan- 
tial interests would be determined by the 
agency. 

It is clear that the apparent low bidder 
has standing to protest the rejection of its 
bid. In Couch Constr. Co. v. Dep't of 
Transportation, 361 So.2d 184, 186 (Fla. Ist 
DCA 1978), the court adopted the hearing 
officer’s holding that the second low bidder 
had standing to protest because “‘{T]he 
right of a bidder for a public contract to a 
fair consideration of his bid and his right to 
an award of the contract if his is the lowest, 
responsive bid are matters of “substantial in- 
terest” to him, thus entitling him to a hear- 
ing pursuant to §120.57.’” Following 
Couch, the court in United States Service 
Industries-Florida v. State of Florida De- 
partment of Health and Rehabilitative 


by Susan B. Kirkland 


Services, 383 So.2d 728 (Fla. Ist DCA 
1980), held that the substantial interests of 
the lowest bidder for a janitorial service con- 
tract were about to be determined by the 
agency’s decision to award the contract to 
another bidder. The apparent low bidder in 
Dickerson, Inc. v. Rose, 398 So.2d 922 (Fla. 
Ist DCA 1981), was held to have standing 
to challenge the Department of Transporta- 
tion’s rejection of its bids on the ground that 
it was not a responsible bidder. 

The courts have held that the second low 
bidder has standing to protest contract 
awards.> However, in Preston Carroll Com- 
pany v. Florida Keys Aqueduct Authority, 
400 So.2d 524 (Fla. 3d DCA 1981), the 
third low bidder was found not to have 
standing to challenge the award of a water 
supply contract to the apparent low bidder. 
The court held that: “In order to contest the 
award of a public contract to an apparent 
low bidder, appellant was required to estab- 
lish that it had a ‘substantial interest’ to be 
determined by the agency. A second lowest 
bidder establishes that substantial interest.” 
Preston Carroll, the third lowest bidder, 
failed to demonstrate that the second low 
apparent bidder was not responsive. Thus, 
Preston Carroll’s substantial interest would 
not be determined by the Florida Keys 
Aqueduct Authority awarding a contract to 
the low bidder. If the low bidder had been 
determined to be nonresponsive, the con- 
tract would have been awarded to the sec- 
ond low bidder rather than to Preston Car- 
roll. If a bidder other than the second low 
bidder protests the award to the low bidder, 
the protestor must demonstrate in its formal 
petition and at hearing that the low bidder 
as well as the other bidders between the pro- 


testor and the low bidder are not responsive 
or its petition will be subject to dismissal for 
lack of standing. 

Although standing was not an issue in 
Capeletti Bros. v. State Dept. of General 
Services, 432 So.2d 1359 (Fla. Ist DCA 
1983), the court concluded that Capeletti, 
the fourth lowest bidder, appeared to have 
standing to protest the agency’s decision to 
award a contract to the lowest bidder.” The 
Department of General Services issued an 
invitation to bid for the site work for the 
construction of a correctional institution in 
Dade County. There was no public access 
to the site; however, Capeletti had a license 
agreement to use a private road running 
parallel and near to the northern boundary 
of the project site. The specifications errone- 
ously showed the existence of a public road 
adjoining the northernmost boundary of the 
site. 

The department received bids and gave 
notice that it intended to award the contract 
to the lowest bidder, Bergeron Land Devel- 
opment, Inc. Capeletti protested, claiming 
it was the only bidder who had access to the 
site and alternatively asking that all bids be 
rejected and the project be rebid. Having 
considered Capeletti’s argument, the agency 
gave notice it was changing its position and 
rejecting all bids on the basis the specifica- 
tions were misleading. Bergeron filed a pro- 
test and Capeletti and Bergeron’s protests 
were consolidated for a formal hearing. The 
hearing officer found that the specifications 
did not contain a mistake of material fact 
concerning access to the site; there was no 
evidence that the bidders were misled by the 
specifications; Bergeron assumed the re- 
sponsibility to gain access to the site; and 
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no evidence was presented to show that Ber- 
geron would not be able to gain access to 
the site. 

Based on the hearing officer’s recom- 
mended order, the department reversed its 
position and entered a final order awarding 
the contract to Bergeron. Because Capeletti 
was claiming that neither Bergeron nor any 
of the other bidders were capable of gaining 
access to the site or alternatively all bids 
should be rejected and the project rebid, the 
court correctly concluded that “Capeletti’s 
interest would appear to be substantial 
enough to support . . . standing.”® 

A person who does not submit a bid will 
not ordinarily have standing to protest a 
contract award. In Westinghouse Elec. v. 
Jacksonville Transp., 491 So.2d 1238 (Fla. 
Ist DCA 1986), the Jacksonville Transpor- 
tation Authority (JTA) solicited priced pro- 
posals for a people mover system in 
Jacksonville. In response to the solicitation, 
Matra Transport, S.A. (Matra) submitted a 
priced proposal and Westinghouse Electric 
Corporation submitted a heavy, securely 
bound box marked “Priced Proposal.” The 
packages were opened by JTA. The 
Westinghouse package did not contain a 
priced proposal. Instead, it contained a let- 
ter stating that Westinghouse could not sub- 
mit a responsive proposal but would sell 
JTA a people mover system meeting the fed- 
eral guidelines for a price within JTA’s 
budget. Matra’s package contained a 
bonded, priced proposal. Westinghouse 
filed a protest challenging the responsive- 
ness of Matra’s bid and alleging that Matra 
was allowed to modify its bid after the bids 
were opened. JTA determined that as a non- 
bidder Westinghouse did not have standing 
to protest. In upholding JTA’s determina- 
tion, the court opined: 


No exceptional circumstances exist in the present 
case to allow Westinghouse, a nonbidder, to have 
standing to challenge the successful bidder. In 
fact, this case is a perfect example of the impor- 
tance of limiting standing in the bidding process. 
Through a ruse, namely a box weighted with pa- 
pers marked “Priced Proposal” on the outside, 
Westinghouse effectively enticed MATRA into 


submitting its best, good faith, bonded bid. Now, 


after learning the terms of MATRA’s proposal, 
Westinghouse attempts to challenge the process 
to force the JTA to start again. This “sandbag- 
ging,” if permitted, would erode the integrity of 
the public bidding process. The JTA correctly did 
not allow Westinghouse to complain about ac- 
tions that occurred after it voluntarily determined 
not to submit any bonded priced proposal. MA- 
TRA became obligated to perform its proposal 
upon acceptance by the awarding authority. 
Westinghouse chose not to place itself under any 
obligation. Absent extraordinary circumstances 
not present here, a nonbidder does not have 
standing to challenge the successful bid.!° 
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When an agency decides to reject all bids, 
bidders may have standing to protest the re- 
jection of the bids. In Solar Energy Control, 
Inc. v. State of Florida Department of 
Health and Rehabilitative Services, 377 
So.2d 746 (Fla. Ist DCA 1980), the agency 
sought bids for the installation of window 
film. Three bids were submitted. Solar En- 
ergy Control, Inc., submitted the second- 
lowest bid but the only responsive bid. The 
agency decided to reject all bids and rebid. 
Solar Energy, claiming it was entitled to a 
contract award, sought an administrative 
hearing on its protest. The court agreed that 
Solar Energy was entitled to an administra- 
tive hearing under §120.57. 

Bidders may have standing to protest the 
rejection of bids when an agency decides to 
reject all bids and not contract at all. In 
International Medical Centers, H.M.O. v. 
Department of Health and Rehabilitative 
Services, 417 So.2d 734 (Fla. Ist DCA 
1982), the agency issued a request for 
proposals to health maintenance organiza- 
tions for prepaid health care services to 
refugees in Dade County. After reviewing 
the proposals submitted, the agency an- 
nounced it was rejecting all the proposals 
and was not going to contract for the 
health care services. The two HMO’s who 
held the positions of apparent first and 
second successful proposers protested the 
decisions to reject the proposals and not 
contract for the services. The court held 
that the protesting HMO’s had standing to 
protest the decisions, saying, “We have no 
difficulty in deciding that IMC and CAC 
were parties whose substantial interests 
were determined by the agency’s decision 
to reject all bids and to withdraw the RFP, 
holding as they did the first and second 
positions as successful bidders had the 
contract been awarded.”!! 

At the time or before a bid protest is re- 
ferred to the Division of Administrative 
Hearings, Rule 221-6.006, Florida Adminis- 
trative Code, requires the agency to provide 
a copy of the formal protest to the other 
bidders and to notify the other bidders of 
the protest proceeding and of the opportu- 
nity to be joined as a party of record, if 
warranted.!2 Rules 221-6.010 and 28-5.207 
provide that persons other than original 
parties to the pending proceeding may 
petition to intervene in the proceeding if 
the person can demonstrate that he is 
entitled to participate in the proceeding as 
a matter of statutory or constitutional 
right, or pursuant to agency rule, or if his 
substantial interests will be determined or 
affected through the proceeding. Thus, it 
appears that much of the same analysis that 


is used to determine the standing of a 
person who files a timely protest will also 
be applicable to the person who attempts to 
intervene in the proceeding. 

There is, however, a significant difference 
between bidders who file timely protests 
and bidders who intervene in an ongoing 
bid protest. Intervenors are generally 
limited to the issues that are raised by the 
original parties.'3 Thus, if a person desires 
to intervene in a bid protest proceeding, the 
person should not be permitted to allege a 
new ground for protest. For example, a 
fourth lowest bidder should be precluded 
from intervening in a protest in which the 
second lowest bidder is challenging an 
intended award to the lowest bidder on the 
ground that the lowest bidder is not respon- 
sive to the invitation to bid. 

In order for the second lowest bidder to 
have standing to protest the lowest bidder, 
the second lowest bidder would have to 
demonstrate that it is the lowest responsive 
bidder. The two issues in the protest pro- 
ceeding would be (1) whether the lowest bid- 
der is responsive and (2) whether the second 
lowest bidder is the lowest responsive bid- 
der. The issue of whether the third lowest 
bidder is the lowest responsive bidder would 
not be an issue in this scenario;!4 thus the 
fourth lowest bidder would be in a position 
similar to that of the third lowest bidder in 
Preston Carroll v. Florida Keys Aqueduct 
Authority. He would be unable to demon- 
strate that he had a substantial interest to 
be determined by the agency in the protest 
proceeding. !5 

All bidders may have standing to inter- 
vene in a bid protest proceeding under cer- 
tain circumstances. For example, if an 
agency’s decision to reject ali bids is pro- 
tested by the apparent lowest bidder, all the 
other bidders would be potential bidders in 
a rebidding. Therefore, the agency’s deci- 
sion either to reject all bids and rebid or 
award to the protesting low bidder would 
affect the other bidders’ substantial inter- 
ests. 


Conclusion 

The standard which courts have applied 
to determine whether bidders have standing 
to protest is whether the person has a sub- 
stantial interest to be determined by the 
agency. It is clear that the first and second 
apparent lowest bidders have substantial in- 
terests which will be determined by an 
agency in a contract award. Bidders other 
than the first and second lowest bidders 
may have standing to file protests based on 
the fact situation. Generally in an adminis- 
trative hearing a nonbidder will not have 


standing to challenge a contract award. In- 
tervenors may have standing depending on 
the issues raised by the original parties to 
the protest. BJ 


' Fra. Stat. §120.53(5) requires an agency en- 
tering into a contract pursuant to the provisions 
of §§282.301-282.313, ch. 255, ch. 287, or chs. 
334-349 to adopt rules specifying procedures for 
the resolution of bid protests. 

2 Fia. Stat. §120.53(5)(a) and (b). 

3 Id. §120.53(5)(b). 

4 For a discussion of the “adversely affected” 
standard for determining the standing of a bid 
protestor, see Dore, Access to Florida Adminis- 
trative Proceedings, 13 Fra. St. U.L. Rev. 965, 
1113-1117 (1985). 

5 See Preston Carroll Company v. Florida 
Keys Aqueduct Authority, 400 So.2d 524 (Fla. 
3d D.C.A. 1981); Couch Constr. Co. v. Dep’t of 
Transportation, 361 So.2d 184 (Fla. Ist D.C.A. 
1978); and Greenhut Construction Co. v. Henry 
A. Knott, Inc., 247 So.2d 517 (Fla. Ist D.C.A. 
1971). 

6 400 So.2d at 525. 

7432 So.2d at: 1360, fn. 1. 

id. 

9 The issue of whether a taxpayer has stand- 
ing to protest an agency’s intended contract 
award is not addressed in this article. 

10491 So.2d at 1241. 

'! 417 So.2d at 736. 

!2 If the protest is to be resolved through the 
informal hearing process, the agency should pro- 
vide the same information to the other bidders 
that is required in Rule 221-6.006. The other bid- 
ders should be provided a clear point of entry to 
give them an opportunity to petition to intervene. 
See Fla. Med. Center v. Dept. of Health and Re- 
hab., 484 So.2d 1292 (Fla. Ist D.C.A. 1986). 

'3 See Humana of Florida, Inc. v. Dept. of 
Health and Rehabilitative Services, 500 So.2d 
186 (Fla. Ist D.C.A. 1986), rev. denied, 506 So.2d 
1041 (Fla. 1987), and Lewis Oil Co. Inc. v. 
Alachua County, 496 So.2d 184 (Fla. Ist D.C.A. 
1986). 

'4 The hearing officer would be recommending 
whether the agency should contract with the low- 
est bidder, the second lowest bidder, or neither 
bidder. If the agency were to enter a final order 
rejecting both the first and second lowest bidders, 
it would have to give notice to the other bidders 
if it then decided to award to the. third lowest 
bidder and provide the other bidders an opportu- 
nity to protest that decision. 

'SIf the fourth lowest bidder had desired to 
contest the responsiveness of the first three lowest 
bidders, he should have filed a notice of protest 
and a formal protest within the time frames set 
forth in §120.53(5)(b). 

'6In Amdahl Corporation v. Florida Depart- 
ment of General Services, 1 F.A.L.R. 457-A (Fla. 
DOAH 1979), aff'd: mem., 384 So.2d 1377 (Fla. 
Ist D.C.A. 1980), the hearing officer held that a 
vendor who was likely to be participating in a 
rebidding pending the outcome of a companion 
bid protest was substantially affected by the 
agency’s rules that would set the procedural 
framework under which it would be determined 
in the bid protest whether another bidder should 
be awarded a contract or whether a rebidding 
should occur. 
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Arts and 
Sports Law 


Once again, Florida has followed the ex- 
amples of New York and California in en- 
acting legislation of talent agencies. The 
state legislature first began regulating pri- 
vate employment agencies in 1976 via F.S. 
Ch. 449, which provided for its own repeal 
on July |, 1980. Effective January 1, 1987, 
Florida’s talent agents now face regulation 
again, this time in the form of an act di- 
rected specifically at them. 


As an effort to curb agency scams 
throughout the state, the law originated in 
the House of Representatives’ Committee 
on Regulatory Reform as House Bill 26 by 
Representative Helen Gordon Davis.'! The 
legislature revised the bill before its enact- 
ment as Ch. 468 of the Florida Statutes? 
and has revised the law once since.? Al- 
though the House’s staff analysis of the bill 
insists talent agency is an industry, not a 
profession, enforcement power lies with the 
Department of Professional Regulation.‘ 
The statute authorizes the DPR to adopt 
rules necessary to effectuate the act’s pur- 
pose, which DPR has done at DPR Rule 
21-19. 


While addressing the same concerns as its 
New York and California companions, 
Florida’s Talent Agency Act is distinct on 
several counts. This article will first present 
the act’s standard statutory requirements 
and then delineate the new ground it covers. 
The following discussion presumes the 
agency to be a noncorporation. Corporate 
qualifications are nearly identical. 


Acquisition of a License 
First and foremost, one must obtain a 
license before engaging in any agency activ- 


Florida’s 1987 Talent Agency Act: 


An Overview 
by Julee L. Milham 


ity. To this end, the DPR requires submis- 
sion of an application, a nonrefundable 
$300 fee, and several additional attach- 
ments. The agency owner and the agency 
operator each must submit fingerprints and 
a photograph for purposes of investigation, 
with the rules providing that the fingerprints 
be executed no more than 60 days prior to 
the application filing and the photograph 
taken no more than two years prior. The 
applicant must disclose the names and ad- 
dresses of all persons, except bona fide em- 
ployees, having a financial interest in the 
agency as partners, associates, or profit 
sharers and the amounts of such interests. 
Further, the application must include affida- 
vits of at least five reputable persons (other 
than artists) who have known the applicant 
for at least three years attesting to good 
moral character. Any changes in the appli- 
cation information must be submitted 
within 30 days of the date the change oc- 
curred or should have been discovered. 


Pursuant to the act, the DPR has estab- 
lished an initial license fee of $400 due upon 
applicant approval, with the license expiring 
on March 31 of every even year. An agency 
must pay $400 biennially to renew its li- 
cense, and the DPR shall notify each licen- 
see at least 60 days before the renewal date. 
Failure to renew terminates the right to 
engage in agency activity until the licensee 
obtains a new license, but the DPR shall 
respond to a properly submitted renewal re- 
quest within a reasonable time. In seeking 
reinstatement of a license that the DPR has 
acted against for any reason, the rules 
require the licensee to submit with an appli- 
cation the following: Any information re- 
quired in the initial application which has 
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changed since then; a complete statement 
of the circumstances leading to the action 
against the license and evidence that such 
conditions shall not occur again; and the 
current biennial fee with an additional re- 
instatement fee ($200 if the necessity for 
reinstatement occurred through licensee’s 
failure to renew and $400 if prompted by 
disciplinary action). 

In addition, an agency must post a $5000 
bond issued by a DPR-approved, Florida- 
licensed surety, which bond expires bienn- 
ially with the agency license. Although the 
statute states that the bond should be condi- 
tioned on the agency’s compliance with 
“this part,” one may reasonably assume that 
this phrase intends that the bond >< condi- 
tioned on compliance with the entire act (as 
expressed in the rules). An injured party, 
whose rights are cumulative, may sue on the 
bond or assign its right to do so. 


An applicant must also file a schedule of 
maximum fees with its application, and any 
subsequent increase must be filed with the 
DPR 30 days before becoming effective. 
Unless an agency includes this schedule in 
its written employment contracts, it must 
post the schedule prominently in its office. 
The actual license contains the agency’s 
name, its address, the expiration date of the 
license, the full names and titles of the 
owner and operator, and the license num- 
ber. The agency must conspicuously display 
the license as well or be subject to a fine not 
to exceed $50. Franchised offices must ac- 
quire separate licenses. 


Maintenance of a License 
The act sets forth 20 circumstances under 


which the DPR may revoke, deny, or sus- 
pend a license and/or assess a civil penalty 
of up to $400. Among the enumerated acts 
are various forms of misrepresentation with 
relation to the license, artist relations, adver- 
tising and solicitation, reports and records, 
and criminal convictions. An agency must 
not violate or neglect the act or its attendant 
rules. An agency further cannot charge ex- 
cessive fees or exercise undue influence to 
exploit an artist for financial gain. Other ac- 
tivities this section specifically proscribes in- 
clude (1) action against a prior license; (2) 
practice beyond the scope of permission or 
competence; (3) use of an agency name 
other than that registered; (4) conspiracy to 
interfere with another licensee (5) refusal to 
disclose information mandated under the 
act; (6) encouragement of unlicensed agency 
activity; and (7) establishment of an agency 
in a place permitting alcohol sales, gam- 
bling, or prostitution. The DPR may revoke 
a license issued by mistake. To cancel a li- 
cense, an agency must return same to the 
DPR. 

If one of the persons on the basis of 
whose qualifications the DPR issued a li- 
cense discontinues affiliation with the 


agency, the rules direct the agency to notify 
immediately the DPR of the departure as 
well as of the agency’s plans for the future. 
If the agency chooses to terminate op- 
eration, it must stop entering into new 
contracts instanter and notify its artists in 
writing of its decision. However, the agency 
may administer its existing contracts for up 
to 90 days, during which time it must assist 
its artists in their transfer to another agency. 
If the agency decides instead to submit a 
replacement participant for qualification 
and a $300 fee, the DPR may issue a tempo- 
rary license for up to 90 days so that the 
agency may continue business while the 
DPR investigates the substitute. 

Absent prior consent of the DPR and the 
bond surety, along with the return of the 
license to the DPR with a $10 fee, an 
agency loses the protection of licensure by 
transacting business under a name other 
than that designated on the license. 


Compliance with the Act 


The act makes several demands on an 
agency’s internal administration. The 
agency must retain the application of each 
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artist it employs, the artisi’s name and ad- 
dress, and the amount of the fee the agency 
receives. The agency must also retain book- 
ing sheets with this same information and 
any other such information the DPR may 
require. The agency must keep each of these 
documents for one year after the date of the 
last entry thereon and make the booking 
sheets open to DPR inspection at all reason- 
able times. The agency must also submit 
copies of records and make reports as the 
DPR may request. The section providing 
for booking sheets requirements and the at- 
tendant rules must be conspicuously posted 
in the agency with the name and address of 
the enforcement officer, and the DPR shall 
provide copies of the law for this purpose. 
Although a seemingly obvious expectation, 
the act expressly forbids false entries in the 
application records. 

The law also seeks to protect the interests 
of the artist. In monitoring the contractual 
relationship between the parties, the act re- 
quires an agency to give each artist a copy 
of its employment contract, which must 
state that the DPR regulates the agency and 
include the DPR’s address and telephone 
number. If the parties cannot execute an 
employment contract before the first en- 
gagement, the rules require that they do so 
within a week thereafter. In terms of finan- 
cial accountability, an agency must remit to 
the artist any money collected on the artist’s 
behalf, minus the agency fee, within five 
business days after receipt. No agency must 
pay an artist unless the buyer has paid the 
agency. However, if an artist pays agency 
fees or expenses for employment which the 
artist fails to procure or be paid for, the 
agency must return the funds within 48 
hours of demand or be liable to the artist for 
twice that amount. It is curious that the law 
provides that the artist must make demand 
before the agency incurs any liability for 
these monies. 

Along with its more generic advertising 
restrictions, the act explicitly requires all 
forms of agency advertising to be printed, 
always including the agency’s name and ad- 
dress and the words “talent agency.” The 
DPR presently seeks promulgation of a rule 
for more thorough monitoring which would 
require an agency’s license number to ap- 
pear on all of agency advertising.» Again 
what would seem to be a given, the act spe- 
cifically forbids an agency to make any false 
representations to a potential artist-client. 

In addition, the act expressly forbids the 
following: conditioning agency services on 
the artist’s subscription to some other serv- 
ice or publication; participating in a con- 
tract or procuring employment that would 


result in a violation of the law; and publish- 
ing misleading statements. An agency may 
not send an artist (1) where a labor dispute 
is in active progress without notifying the 
artist of such activity or (2) to a place of 
immoral activity, the nature of which an 
agency could have reasonably ascertained. 
The act also disallows the dividing of fees, 
which has been clarified by rule to mean 
circumstances under which, without an art- 
ist’s written consent, more than one agency 
is compensated for placement of an artist 
and the total compensation exceeds what 
only one agent acting in behalf of the artist 
would have received. 


Enforcement of the Act 


The statute closes with its enforcement 
provisions, listing activities which constitute 
a second degree misdemeanor. Although 
the section format does not acknowledge it, 
these acts are among those already specifi- 
cally proscribed in preceding sections of the 
Act. Expectantly, conviction under this sec- 
tion constitutes grounds for license suspen- 
sion or revocation. If a complaint is filed 
against a licensed agency in an administra- 
tive proceeding, the agency must cease ac- 
cepting new business pending resolution of 
the matter.© However, most of the com- 
plaints submitted to the DPR are against 
unlicensed agencies. In this case, the DPR 
issues a cease and desist letter to the agency 
explaining the allegations and giving di- 
rections to the nearest office for DPR 
registration. If the activity continues, upon 
probable cause the DPR may prosecute in 
the state’s name or seek prosecution by the 
state attorney for injunctive or other relief. 
Proceeds from fees and penalties under the 
act go to the Professional Regulation Trust 
Fund. 


Statutory Contrast 

Having thoroughly covered the act’s con- 
ventional provisions, this article now ex- 
plores those areas in which the act diverges 
from other such legislation. Florida’s law 
has several powerful provisions unique to 
New York and California: 

(1) Unlike other states, Florida’s act 
addresses the agency owner and agency 


Florida’s statute directs 
the bonding company 
issuing the required surety 
to notify the DPR and the 
agency of any action 
against the bond. However, 
it is unclear how the DPR 


exerts jurisdiction over the 
bonding companies, 
especially when this 

notification requirement is 

not on the DPR bond form 


operator individually. While the DPR will 
investigate merely the owner’s ability to 
comply with the act, the operator must sub- 
mit for investigation proof of at least one 
year’s direct or similar experience in the tal- 
ent agency business or certain enumerated 
related activities. Only Florida demands 
any measure of experience. 

(2) Likely an attempt to uncover conflict 
of interests, the act mandates disclosure as 
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to whether anyone with a financial interest 
in the agency has a financial interest in any 
other similar business and the specific inter- 
est therein. 

(3) Of particular interest, and giving cau- 
tion to the unscrupulous, Florida requires 


_ an agency to document in its required re- 


cords (i) the artist’s work and attendant 
compensation before beginning work for 
the agency and (ii) the employment and at- 
tendant compensation the agency obtains 
for the artist pursuant to their contract. 

(4) Florida’s statute directs the bonding 
company issuing the required surety to no- 
tify the DPR and the agency of any action 
against the bond. However, it is unclear 
how the DPR exerts jurisdiction over the 
bonding companies, especially when this no- 
tification requirement is not on the DPR 
bond form.’ 

(5) Only Florida allows an agency to 
charge a registration fee to its artists (up to 
$35). 

Conversely, several provisions existing in 
both the New York and California laws are 
noticeably absent from Florida’s: 

(a) The statute makes no explicit accom- 
modations for notice and a hearing before 
refusal, suspension, or revocation of a li- 
cense as do New York and California. How- 
ever, Florida’s Administrative Procedure 
Act may afford such protections.® 

(b) Florida’s act contains no antidiscrimi- 
nation clause. 

(c) Florida forbids assignment of a license 
without qualification whereas other states 
set forth a procedure for assignment with 
consent of the relevant regulatory agency. 

In the courts thus far agency litigation 
has centered around commissions. While 
both New York and California deem any 
contract between an unlicensed agency and 


lll 


an artist void, New York makes exception 
for an entertainer’s manager who procures 
employment only incidentally. 

Consequently, since the enactment of 
New York’s law in 1910, almost every case 
has turned on the following question: Is the 
artist’s manager truly just procuring inciden- 
tal employment or is this manager a talent 
agent in disguise? If the manager truly is so, 
it faces no regulation and may recover com- 
missions due.!° However, if the manager is 
in reality acting as an unlicensed booking 
agent, the parties’ contract is void. Thus, the 
manager is entitled to no commissions and 
must refund any already acquired.!! This 
statutory exception breeds litigation as ju- 
ries must decide the extent of a manger’s 
involvement with the procurement of 
employment.!2 The substance of the rela- 
tionship will rule over the form of the agree- 
ment.!3 

Other occasional issues in New York 
courts have included requests for injunc- 
tions, '* the necessity of pleading compliance 
with the act,!5 and disqualification of a li- 
censed agency acting in conjunction with an 
unlicensed agency.'® New York has also ac- 
knowledged a minor’s right to disaffirm a 
management or talent agency contract!” 
and have voided contracts calling for exces- 
sive fees and assignment of wages, both of 
which are forbidden by statute.'* Further, 
in 1971, a court ruled that a plaintiff respon- 
sible for procuring a record deal for Frankie 
Laine could not recover a commission be- 
cause he was not Laine’s manager acting un- 
der the statutory exception but was merely 
an unlicensed agent procuring “employ- 
ment.”!9 In contrast, California’s act pro- 
vides that procurement of a record contract 
shall not of itself subject one to licensing.” 

While California has developed virtually 
no substantive caselaw on its 1913 statute 
since the labor commissioner has exclusive 
original jurisdiction of such matters,?! the 
underlying issues seem to again be com- 
mission claims. California has specifically 
rejected an incidental employment exemp- 
tion,22 although it does not presently allow 
an unlicensed entity to act in conjunction 
with, and at the request of, a licensed 
agency in negotiation of an employment 
contract.23 Nonetheless, the state did face 
one “is he an agent or is he a manager?” case 
when actress Piper Laurie’s manager sued 
her to recover commissions. That court par- 
ticipated only to the extent of denying her 
motion for summary judgment because she 
had submitted no evidence to indicate that 
the management contract was actually con- 
cealing an agency agreement.”4 California 
has further established that posting bond is 


not a condition of appeal (only of restrain- 
ing execution of a judgment) and that 
time for appeal does not begin to run until 
service of notice of the labor commissioner’s 
determination.”© Finally, California’s Attor- 
ney General has issued three opinions, two 
of which discuss whether a particular activ- 
ity is subject to licensure?” and one which 
provides that the labor commissioner can 
not set different fees for different types of 
employment agency licenses.”8 

In terms of constitutionality, California 
courts have found the state’s Talent Agency 
Act to be a valid exercise of police power.2? 


In terms of constitu- 
tionality, California 
courts have found the 
state’s Talent Agency 
Act to be a valid exercise 
of police power. New 
York courts have also 
disposed of constitutional 
challenges to its 
employment statute 


New York courts have also disposed of con- 
stitutional challenges to its employment 
statute.59 


Conclusion 


While the DPR estimated 197 applicants 
the first year, only about 114 eligible agen- 
cies have filed under the act to date.3! The 
DPR has granted 60-70 licenses.32 Most 
complaints thus far have been in the fields 
of modeling and theater, and with increas- 
ing frequency, talent agencies and associa- 
tions are the complainants.33 The DPR’s 
workload has escalated over the past 
month, and it expects this trend to continue 
as the act becomes an established and un- 
avoidable requisite of talent agency in 
Florida.*4 
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Ultimate Concord, the Convention and Us 


My purpose here is to honor the framers 
of the Constitution for their achievement at 
Philadelphia, to stress the importance of 
their spirit as well as procedures for achiev- 
ing concord, to touch upon a few scenes of 
the nation’s progress toward its highest 
good during these 200 years and to say 
something about the prospects for today. 

While the story, the problems and the 
hope of America involve far more than the 
performance of lawyers and judges as they 
counsel and litigate, this is the area where I 
spend most of my days, and so I necessarily 
speak of that part of the American story. 

I know, of course, that I am telling you 
nothing new, nothing that you have not 
studied and thought about. I simply lay out 
my perspective and ideas alongside yours. 
Even if I could, and I cannot, I would not 
preach to you as if I had any final word. 
My objective and my theme is concord and 
community and union. 

I will begin and end this by references to 
The American Commonwealth by the Brit- 
ish historian, James Bryce, written 100 
years ago. To set our scene for the 1787 con- 
vention we need a substantial appreciation 
of the difficulties the delegates faced. Bryce 
wrote in his book to say how hard it was for 
the Americans of that day to realize the 
scope and gravity of those difficulties. It is 
surely much more difficult for modern 
Americans to see through the clouds of two 
centuries. 

Those founding fathers somehow had to 
create order out of revolution. Somehow 
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they had to overcome the divisions between 
13 small sovereign states. The Colonies had 
cooperated to a limited extent during the 
Revolution but they had never been united. 
Government under the Articles of Confed- 
eration had failed miserably, and the states 
were unable to agree on corrective meas- 
ures. The prospect for survival was poor. 
England and France and Spain stood on 
adjacent land and awaited the total col- 


The delegates to Philadelphia had to find 
some way out of that distress. And they 
were much in disagreement. None of the 55 
delegates who at one time or another at- 
tended the convention in Philadelphia an- 
ticipated the end result. If upon arrival at 
Philadelphia each of them had been pre- 
sented a draft of what was finally approved 
in September, and had been required at that 
reading to vote yea or nay without further 
deliberation, I doubt if the document would 
have received a single vote. 

The convention had been called by Con- 
gress “for the sole and express purpose of 
revision of the Articles of Confederation 
and reporting to Congress and the several 
legislatures such alterations and provisions” 
as needed. Any alterations would require 
unanimous approval of the 13 states. There 
was no commission to draft a new constitu- 
tion for a totally new national government. 
Some of the delegates had that in mind, and 
word was about that this might happen. 
Patrick Henry refused to go because he said 
he smelled a rat. Samuel Adams declined to 


go because he said he was suspicious. But 
no one anticipated the end product. And 
few expected anything resembling it. One 
fact is certain: the Philadelphia Convention 
did not enact a preconceived plan. The writ- 
ing of the Constitution was a joint and labo- 
rious project of the whole company. 

The Philadelphia meeting did not begin 
auspiciously. On the appointed date of May 
14, only two states were represented, Penn- 
sylvania and Virginia. It was not until May 
25, when a quorum of seven states arrived, 
that the convention could be convened. The 
summer was half over before delegates from 
New Hampshire arrived. Rhode Island 
never did send a delegation. The representa- 
tives from New York, Yates and Lansing, 
quit in disgust in July. 

We would consider their working condi- 
tions impossible. They were shut up in their 
room without ventilation. They wore wool 
suits and tight fitting wigs during a very hot 
and muggy summer. Philadelphia was a city 
of 30,000 to 40,000 people, the largest in all 
of the states. Philadelphia was noisy, was 
full of flies and mosquitos, and the water 
was polluted. Under all of these conditions 
the delegates, usually 30 to 40 of them, 
meeting five hours a day, usually six days a 
week, from May 25 to September 17, held 
together. 

They were strong-minded men and they 
held very different opinions. What should 
be the respective powers of the states and 
the central government? What powers could 
be entrusted into the hands of the general 
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public? What was to be done about the 
western territory? What should be done 
about slavery and the slaves? There were 
myriad questions about the structure and al- 
location of powers within the central gov- 
ernment. Were there to be one or two 
houses of Congress—to be chosen by the 
state legislatures, or by equal or propor- 
tional popular vote? Who was to vote on 
the members of Congress and who was to 
decide? Should the executive be singular 
and how chosen and for what term of of- 
fice? On the question of the selection of a 
president, the convention took 60 ballots. 
Five times they voted for appointment by 
Congress and five times by the state legisla- 
tures. 

By the time Edmund Randolph had com- 
pleted the presentation of the Virginia 
Resolves, the majority of the state delega- 
tions were distressed by their prospects. 
Their spokesman, William Paterson of New 
Jersey, proclaimed that they would not turn 
the government over to Massachusetts and 
Pennsylvania and Virginia, and if the large 
states wanted to confederate on the basis of 
representation by population they could do 
so, but they could not compel the small 
states to join. And he added: “Myself or my 
state will never submit to tyranny or despot- 
ism.” 

In late June, Gunning Bedford of Dela- 
ware addressed the representatives of the 
large states and cried: “I do not, gentlemen, 
trust you!” And he even suggested that be- 
fore the small states would allow the large 
states to ruin them, “There are foreign pow- 
ers who will take us by the hand.” This 
poisonous note had een heard before in 


the areas which later became the states of 
Vermont, Kentucky and Tennessee. 

In the days prior to July 16 and the 
“Great Compromise” on congressional 
representation, they were on the verge of 
dissolution. A French officer, after seeing 
Washington one evening, said that the ex- 
pression on Washington’s face reminded 
him of the expression he had seen there 
during the awful winter at Valley Forge. 
Washington wrote to Hamilton in New 


In late June, Gunning 
Bedford of Delaware 
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representatives of the large 
states and cried, “I do not, 
gentlemen, trust you!” 


York: “I wish you were back. The crisis is 
equally important and alarming. . . . [Our 
councils] are now, if possible, in a worse 
train than ever; you will find but little 
ground on which the hope of a good estab- 
lishment can be formed. In a word, I almost 
despair of seeing a favorable issue to the 
proceedings of the convention, and do there- 
fore repent having had any agency in the 
business.” 

Two months later all of the 12 states sub- 


scribed to the final draft of the Constitution. 
Only six years after Yorktown and four 
years after the Treaty of Paris, with no ex- 
ample in all of history to follow, these early 
Americans designed a plan for ordered lib- 
erty which was put in place and made to 
work. How did all of this happen? That is a 
question worth studying. 

Washington wrote to Lafayette in Febru- 
ary 1788: “It appears to me, then, little short 
of a miracle, that the delegates from so 
many different states . . . should unite in 
forming a system of national government, 
so little liable to well founded objections.” 

In his letter to Jefferson, who was in 
France, written in October 1787, James 
Madison reported on the product of the 
convention and concluded, “It is impossible 
to consider the degree of concord which ulti- 
mately prevailed as less than a miracle.” 

How did they work this miracle? Not 
without concord! Not without the will to 
reach agreement. Not without the affirma- 
tive belief that they and their countrymen 
could succeed. 

According to James Bryce, it was “per- 
haps the most successful instance in history 
of what a judicious spirit of compromise 
may effect.” 

The very procedure employed at Philadel- 
phia allowed for change of opinion and for 
compromise. They began discussion of the 
issues in a committee of the whole, where 
members expressed themselves freely and 
without finality or commitment. They met 
in secrecy; this not only avoided public tur- 
moil, it avoided tying the delegates to their 
preliminary statements. They had no roll 
call votes of individual delegates on specific 
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questions, but voted by states. Under that 
procedure and with an earnest exchange of 
opinion, delegates changed their views and 
votes during the course of the summer. 

Wonder of wonders to the modern mind, 
most of the delegates listened to each other 
and gave thought to what was said. Profes- 
sor Forrest McDonald has said that the fra- 
mers differed most from us by taking time 
for reflection. 

Professor McDonald also says that 
the convention was blessed by the absence 
of Thomas Jefferson, who was in Paris, 
and John Adams, who was in London. 
That may or may not be. But I believe that 
two men were present who were essential 
to the convention’s success. Those two men 
were Benjamin Franklin and George 
Washington. 

Wise old Benjamin Franklin was a model 
in putting the common good first and in 
seeking concord. He probably lost as often 
as anyone on issues of the structure of gov- 
ernment. He favored a unicameral legisla- 
ture, a plural executive, and he was against 
any compensation for the top federal offi- 
cers. His proposals were listened to and 
then voted down or disregarded. But again 
and again at critical moments Franklin 
called for unity, for the common good and 
for reflection and compromise. 

On June 28 Luther Martin of Maryland 
concluded a two-day harangue. Madison 
said that Martin spoke “with much diffuse- 
ness and considerable vehemence.” Another 
delegate added, “and with eternal volubil- 
ity.” It was time for Franklin’s touch. He 
pointed out that if a table is to be made and 
the edges of the planks do not fit, the crafts- 
man must take a little from both planks and 
make a good joint. “In like manner here 
both sides must part with some of their de- 
mands, in order that they may join in some 
accommodating proposition.” 

In his most often quoted speech Franklin 
said, “We indeed seem to feel our own want 
of political wisdom, since we have been run- 
ning about in search of it.” He urged re- 
course to a higher source lest “[w]e shall be 
divided by our little partial local interests; 
our projects will be confounded and we our- 
selves shall become a reproach and a by- 
word down to future ages.” 

At the close of the convention Franklin 
made another memorable speech in which 
he said, “It is therefore that the older I grow, 
the more apt I am to doubt my own judg- 
ment, and to pay more respect to the judg- 
ment of others.” He went on to say that he 
had disagreed with some of the decisions 
made in the convention but that it was now 
time to rally around the Constitution and 


doubt a little of one’s own infallibility. 
George Washington contributed enor- 
mously to the success of the convention, 
and indeed, to the government that it 
launched. With one minor exception, 
Washington did not address the issues in 
the assembled convention, but his attitudes 
and commitment were well known. Clinton 
Rossiter says this about him: “We cannot 
begin to understand the mind of a man 
like Washington unless we recognize his 
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consuming belief in the existence of a com- 
mon enduring interest of the whole com- 
munity that encompassed and yet rose 
above all private interests, that held out 
the hand of peace, order, and welfare to all 
men of all classes, and that provided the 
grand context of liberty, stability, and 
progress within which each man could pur- 
sue his own version of happiness.” 

Madison in 1836, shortly before his 
death, wrote these closing words of the pref- 
ace to his notes of the debates of the conven- 
tion: “[T]here never was an assembly of 
men, charged with a great and arduous 
trust, who were more pure in their motives, 
or more exclusively or anxiously devoted to 
the object committed to them.” 

It may be that the ratifying conventions 
in the states achieved more miraculous re- 
sults than they did at Philadelphia. The 
conventions in Massachusetts and Virginia 
and New York were critical and each 
achieved success against the odds. The 
adoption of the Constitution in less than 10 
months is a historical experience for us to 
study and acclaim in the coming year. 

The framers of this government under- 
stood that organized society must have or- 
der and community. This means that the 
people must be imbued by a spirit and must 
abide by rules and structure, all of which are 
compatible with both order and commu- 
nity. The American scheme invests political 


decisionmaking at many points in many 
people, but all decisionmakers are supposed 
to take cognizance of the views of others in 
the due process of decisionmaking, and all 
are subject to the Constitution and other 
lawful authority. It was assumed and prac- 
ticed at Philadelphia, and then underwritten 
by the Bill of Rights, that no one has all of 
the truth. All can speak and think freely. 
Even the minority can do so, because their 
point of view may be the best and, if so, 
may later prevail. It, therefore, follows that 
when difference exists, it is to be respected 
and protected, and the participants in the 
process of decisionmaking must accede to 
the commonweal and must strive for concord. 

Above and beyond this, and to explain it, 
is the fundamental and abiding principle 
that the source of authority and the ultimate 
purpose of government is in the people 
themselves. In 1787 this was a unique con- 
cept of the principles of order and hierar- 
chy. It had never been a formal political 
creed for any nation. The people were to be 
citizens and not subjects. And, as the Con- 
stitution recites at its very outset, the pur- 
pose of it all is a more perfect union of the 
people. 

Did these forefathers achieve the ultimate 
perfect union in 1787? Of course not. All of 
the people did not become citizens, only 
some of them. They did not solve the slav- 
ery problem and, of course, human slavery 
was as wrong in 1787 as in 1865 or today. 
Some of those forefathers saw the evil but 
did less about it than they should have 
done. At Philadelphia, however, a stand on 
this principle would have terminated the 
convention. We have to judge people, if 
judging people is our game, by their circum- 
stances and the alternatives available to 
them. I would much prefer to concentrate 
on what they achieved, on what was made 
possible for succeeding generations, and on 
the principles and objectives which were 
given to us. I weary of those dyspeptic anti- 
Americans, blind to historical context, who 
plot their graphs only at points of failure. 

Have we in this nation always stayed the 
course toward the more perfect union of the 
people? Of course not. Before we reached 
the 19th century, Congress passed the Sedi- 
tion Act. The Marshall Court held that 
none of the Bill of Rights applied to state 
action. The Dred Scott decision held that 
the Constitution interfered with citizenship 
for a human once bonded into slavery and 
that Congress could not free a slave. We 
were so divided that we destroyed much of 
the nation in the Civil War. Then we got the 
three Civil War Amendments to the Consti- 
tution, but the Supreme Court largely nulli- 
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fied their effect in the Slaughter House case, 
and the southern states did the rest. Those 
amendments and the post-war civil rights 
statutes have been revived in the last three 
decades, and today we are more conscious 
of our responsibility for those people who 
suffer deprivation and lack of opportunity. 

Many of the decisions we condemn today 
were motivated by the desire to strengthen 
the central government. That was certainly 
Chief Justice John Marshall’s objective. 
With our benefit of hindsight and hindrance 
of distance, we may be right or wrong about 
some of those decisions. But we should con- 
cede that a wise Court or Congress or Presi- 
dent, and people, will try to serve both 
order and community at all times. 

How are we today? Have we reached the 
perfect union? Well, hardly. The separation 
of powers, with checks and balances, is not 
working because so few are willing to share 
and cooperate in the process and so many 
think that only they have the answers. Con- 
gress is unable to produce a budget and the 
President is unable to conduct foreign rela- 
tions. The media sets our agenda, and it is 
constrained by the brief attention span of 
the general public. Too many people are al- 
ienated and consider themselves outside the 
larger community. The gap between rich 
and poor grows. All of our prisons and jails 
are full. The zero sum adversary and the 
single interest zealot stalk our courtrooms, 
the pages of our periodicals, and the Wash- 
ington scene. And our values are askew. 

The TRB column in the June 22, 1987, 
New Republic criticized as shrinking violets 
some of the eligible Democrats who decline 
to announce for the presidency. The author 
wrote: “These men are professional politi- 
cians. If political power doesn’t interest 
them, what are they in it for?” Indeed! Is the 
nation so betrayed that we have no objec- 
tive for political effort other than the acqui- 
sition of personal power? What happened 
to service of the common good, whatever 
the role? 

The Bicentennial year would be a very 
good time for the lawyers of America to go 
back to school to the lessons taught by our 
forefathers 200 years ago. Greed and self- 
seeking threaten us. In our routines and 
conflicts we forget and disserve the best 
interests of our clients as well as the cause 
of the administration of justice. We try to 
justify our excesses and misconduct under 
the banner of the adversary system. We all 
know that there is a time and place for the 
adversary, but there is no time and no place 
for the forfeiture of integrity or betrayal of 
justice for all. For the sake of bench and 
bar, and the client, lawyers shou‘: limit 


discovery, frame the issues and value their 
cases fairly, and compromise when it is justi- 
fied by all of the consequences. When we 
can, we must try expeditious and inexpen- 
sive alternative methods of dispute resolu- 
tion. 

We have many reasons to be proud of 
our system of criminal justice. Many of us 
spend long hours studying trial records to 
ensure that «ll the rights of defendants have 
been observed. That is as it should be. But I 
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tespectfully suggest to you that we should 
question a system which increases the 
alienation from society of almost every 
defendant that enters. If “beating the rap” 
by defeating the authorities is the only 
objective, if the defendant exits the system 
without any bond to lawful authority, and 
if there remains no regret for the abuse of 
the rights of others, we should ask ourselves 
where our obsession with the rights of defen- 
dants went wrong. 

Lawyers should be advocates, but they 
should also be healers. They should solve 
controversy, as officers of the court and in 
the best interest of their clients. 

If we have demonstrated to society the 
excesses of divisive combativeness so we are 
best equipped to lead society toward com- 
munity. We must continue to call for the 
rights of individuals, and especially those 
unfairly treated, but this should be recog- 
nized as one with the call for community. 

This nation must unite. The single- 
minded, zero-sum, wars for narrow issues 
and groups must subside. We will never 
agree on all matters, of course, but we must 
agree to work together in the common inter- 
est while we continue to discuss our differ- 
ences or just live with them. 

Dr. Walt Rostow wrote an article for the 
Washington Post at the end of 1986 in 
which he described the challenge of Amer- 
ica in the face of technological competition 
from newly developed and developing coun- 
tries. Today we maintain our standard of 
living by borrowing abroad and we give 
signs of preferring to go down in the style 
to which we have become accustomed 
rather than to face reality. He wrote: 
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If we are to balance our federal budget at home 
and pay our way in the world, it will require 
cooperation for larger common purposes between 
both political parties and among every major 
group in the national community. The latter 
implies not only burdens and responsibilities 
equitably shared, but a shared sense of communal 
commitment and destiny. 


Now I return to the perspective of James 
Bryce writing 100 years ago. He wrote that 
when Europeans of that day grasped the 
sordid facts they found in the American 
country, they drew disparaging conclusions 
about America. But he said Europeans 
failed to realize “the existence in the Ameri- 
can people of a reserve of force and patriot- 
ism more than sufficient to sweep away all 
the evils which are now tolerated, and to 
make the politics of the country worthy of 
its material grandeur and of the private vir- 
tues of its inhabitants. America excites an 
admiration which must be felt upon the 
spot to be understood.” And he concluded 
his introductory statement with these 
words: 

A hundred times in writing this book have I been 
disheartened by the facts I was stating: a hundred 
times has the recollection of the abounding 


strength and vitality of the nation chased away 
these tremors. 


The potential remains today. It is for the 
leaders and the public to abide by the Con- 
stitution, to strive for concord among our 
differences, and to advance the more perfect 
union of the people. BU 


Judge Thomas M. Reavley was ap- 
pointed to the United States Court of 
Appeals for the Fifth Circuit in 1979. 
He also serves as a member of the 
Court Administration Committee of 
the Judicial Conference. Before serving 
as a member of the federal judiciary, 
Judge Reavley practiced law in Austin, 
Texas, and lectured at the University 
of Texas and Baylor Law School. 

Judge Reavley also served as justice 
on the Texas Supreme Court (1968- 
1977), as district judge (1964-1968), 
and also as Secretary of State of Texas 
(1955-1957). He is a graduate of the 
University of Texas, and earned J.D. 
and LL.M. degrees from Harvard Law 
School and the University of Virginia, 
respectively. 


Business Law 


Uniform Fraudulent Transfer Act: 
New and Improved Causes of Action for Creditors 


by Robert N. Gilbert and Diane R. Noller 


As of January 1, 1988, the rights of credi- 
tors with respect to debtors changed dra- 
matically with the repeal of the Statute of 
13 Elizabeth, as codified in the Florida Stat- 
utes,! and the simultaneous enactment of 
the Uniform Fraudulent Transfer Act 
(UFTA).2 The law in Florida is now clear 
that a transfer may be avoidable if con- 
structively fraudulent regardless of the 
transferor’s intent; future creditors as well 
as present creditors have a remedy against 
fraudulent transfers of property; and a 
creditor may sue to set aside a transfer 
irrespective of whether its claim is reduced 
to judgment or otherwise matured. 

The UFTA, as adopted by Florida, is the 
result of modernizing revisions made to the 
Uniform Fraudulent Conveyance Act 
(UFCA) in order to take into account 
changes in commercial law since the prom- 
ulgation of the UFCA in 1918.3 Changes 
which particularly influenced the drafters 
were the Bankruptcy Reform Act of 1978, 
the Model Corporation Act, the Uniform 
Commercial Code and the Model Rules of 
Professional Conduct.4 Accordingly, cases 
construing the other uniform laws and con- 
struing the UFTA as adopted in other juris- 
dictions should give practitioners guidance 
as to how the courts will apply and construe 
the UFTA in this state. 


Structure of the UFTA 

Tentatively assigned as §§726.101 
through 726.112, the UFTA is broken into 
12 sections.© This number is misleading, 
however, because in actuality there are only 
three operative provisions which set out the 
elements of an avoidable transfer made or 
obligation incurred’ and the affirmative de- 


fenses available to a transferee.* The remain- 
ing provisions are definitional or explana- 
tory. 

An unusual characteristic of the UFTA 
which resembles the Uniform Commercial 
Code is that certain words or actions are 
defined not only in the definition section 
but also in the sections concerning insol- 
vency, value, and the time when a transfer 
is made or obligation incurred. It is impor- 
tant to remember this since one may reach 
a wrong result when analyzing a transaction 
under the UFTA if all applicable definitions 
are not carefully considered. 


The Operative Provisions 

1. Transfers Fraudulent as to Present 
and Future Creditors—Section 726.105 de- 
termines that two types of transfers made 
or obligations incurred by a debtor are 
fraudulent as to both present and future 
creditors.'° Such transfers consist of those 
made with the actual intent to defraud!! 
and those transfers that are constructively 
fraudulent.!2 

The statute codifies a nonexclusive list of 
badges of fraud which give rise to an infer- 
ence of fraud in order to prove debtor’s ac- 
tual intent to defraud.'3 Beware, however, 
that the badges of fraud may be interpreted 
differently now due to the impact of the 
definitions provided in the UFTA, such as 
insider, value and insolvency. Further, if a 
creditor is contemplating a suit under this 
provision, it should be noted that the 
UFTA provides an affirmative defense to a 
transferee that takes in good faith and for a 
reasonably equivalent value.'4 

In contrast to actual fraud, constructive 
fraud is shown if a transfer was made or 


obligation incurred: (1) where the debtor re- 
ceived less than reasonably equivalent value 
and was engaged in or about to engage in a 
business or transaction in which his remain- 
ing assets were insufficient in relation to the 
needs of the business or transaction; or (2) 
where the debtor received less than reason- 
ably equivalent value and the debtor knew 
or should have known that he would not 
have enough money to pay his debts as they 
became due. A key phrase in this provision 
is reasonably equivalent value.'> If a trans- 
feree gives reasonably c: ,uivalent value, the 
transaction will not come within the pur- 
view of this statute. 

In addition to the normal types of value 
given, e.g., money, stocks, bonds, promis- 
sory notes, etc., value is also defined as a 
transfer of property, or a securing or satis- 
faction of an antecedent debt, except that 
value does not include an unperformed 
promise to furnish support to the debtor or 
another person made outside the ordinary 
course of the promisor’s business. '® As indi- 
cated by the definition, many types of value 
are recognized; however, the simple consid- 
eration necessary to support a contract may 
not constitute, and should not be confused 
with, the value required in this context. The 
value given must be reasonably equivalent 
to the property received in exchange as 
determined by the facts of the case.!’ 
Transactional attorneys need to be par- 
ticularly cognizant of this concept when 
structuring certain types of transactions, 
especially leveraged buyouts. 

Once the pursuing creditor demonstrates 
lack of reasonably equivalent value, the 
creditor must then show that the debtor at 
the time of the transfer, or as a result of the 
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transfer, had an unreasonably small amount 
of capital or that he could not pay his debts 
as they came due. Both alternatives will con- 
stitute questions of fact for judicial determi- 
nation. Such a determination could prove 
difficult since a court will have to resist the 
temptation to review the transaction from 
hindsight. If sufficient evidence exists to 
show that at the time of the transfer remain- 
ing capital would be adequate or the com- 
pany could pay its debts as they became 
due, the transfer should not be deemed con- 
structively fraudulent notwithstanding a fu- 
ture business failure.!9 

2. Transfers Fraudulent as to Present 
Creditors—Present creditors are given the 
right to avoid two additional types of trans- 
fers which are considered constructively 
fraudulent. First, a transfer made or obliga- 
tion incurred for less than reasonably 
equivalent value while the debtor is insol- 
vent or which results in the debtor’s insol- 
vency is avoidable.”° A debtor is considered 
insolvent if his aggregate debts exceed his 
aggregate assets at a fair valuation.2! For 
purposes of this test, the UFTA provides 
special definitions of debts and assets.22 A 
debtor is presumed insolvent if he is gener- 
ally not paying his debts as they became due 
at the time of the transfer.23 

Second, a transfer made to an insider of 
the debtor, on account of an antecedent 
debt, while the debtor is insolvent, and at a 
time that the insider had reasonable cause 
to believe that the debtor was insolvent, is 
avoidable.”4 In part, this provision is mod- 
eled after §547 of the Bankruptcy Code and 
provides creditors, in a more limited fash- 
ion, with a state court remedy against pref- 
erential payments.?5 

Insider is broadly defined by the UFTA 
to include any relative or general partner of 
the debtor; any partnership; any corpora- 
tion if the debtor is a director, officer or 
person in control, or vice versa if the debtor 
is the corporation; any relative of a general 
partner; any director, officer or person in 
control of a corporate-debtor; any affili- 
ate; or any insider of an affiliate.2” In addi- 
tion, the avoidability of insider preferential 
payments is enhanced by the relatively few 
defenses available to an insider transferee. 
Such defenses include that the. transferee 
gave new value after the-transfer; the trans- 
fer was in the ordinary course of business 
or financial affairs of the debtor and the in- 
sider, or the transfer to the insider was a 
good faith effort to rehabilitate the debtor 
and the transfer secured both present value 
given as well as an antecedent debt.28 

3. Defenses, Liability and Protection of 
the Transferee—Section 726.109 provides 


affirmative defenses and limitations of liabil- 
ity for a transferee against whom an action 
is brought under the UFTA, in addition to 
defenses available under nonconflicting 
principles of law and equity.29 Specific de- 
fenses set forth in this section to actual 
fraud and preferential payments to an in- 
sider have previously been discussed. This 
section further sets forth defenses peculiar 
to constructively fraudulent transfers result- 
ing from termination of a lease pursuant to 
its terms and applicable law or enforcement 
of a security interest under F.S. Ch. 679.50 
The remaining provisions of this section 
pertain to limitations of a transferee’s liabil- 
ity.2! A creditor, regardless of whether its 
claim has been reduced to judgment, may 
obtain: (1) avoidance of the transfer or obli- 
gation incurred but only to the extent of its 
claim; (2) attachment against the asset; (3) 
injunctive relief against disposition of prop- 
erty by the debtor or the transferee, or both; 


As of January 1, 1988, 
the rights of creditors 
changed dramaticaily 


(4) appointment of a receiver to take charge 
of the asset transferred or all of the assets of 
debtor; or, any other relief as warranted.32 
Additionally, if the creditor’s claim has been 
reduced to judgment, then by court order 
the creditor may levy on the transferred as- 
set or its proceeds.*3 

To the extent a transfer is avoidable, the 
UFTA further provides for a money judg- 
ment against the first transferee or against 
the person to whose benefit the transfer was 
made.*4 A money judgment may also be ob- 
tained against any subsequent transferee or 
any transferee thereafter until a transferee 
takes in good faith and for value.35 The 
amount of the judgment is determined by 
the value of the asset at the time of transfer, 
subject to adjustment as the equities may 
require, but limited at the outset by the total 
amount due the creditor.5¢ 


Conclusion 

While the UFTA provides new and 
improved causes of action for creditors in 
Florida, it also raises several new issues 
including: (1) How many times can a 
transferee be sued and what is the extent of 
his total exposure to creditors? (2) What if 
more than one suit is filed and creditors 
seek different and potentially inconsistent 
remedies? (3) Does the UFTA apply only to 
transfers occurring after January 1, 1988, or 
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transfers occurring after January |, 1988, or 
can any portion of the UFTA be applied 
retroactively?37 Moreover, the UFTA 
invites the development of caselaw inter- 
preting key phrases including reasonably 
equivalent value and fair valuation. Until 
the development of such caselaw, attorneys 
should exercise caution in the structuring of 
transactions and may exercise creativity 
while challenging them. BJ 


' West’s F.S.A. §§726.01, 726.07 and 726.08. 

2.Ch. 87-79, 4 F.S.A. Sess. Laws ‘87-3 “Uni- 
form Fraudulent Transfer Act.” 

3 Uniform Fraudulent Transfer Act, 1984 
Act (7 U.L.A.), prefatory note. Although adopted 
in 26 states, the UFCA was never adopted in 
Florida. California, North Dakota and Okla- 
homa have repealed the UFCA and enacted the 
UFTA in its place. Id. 

4 Id. at 639-40. 

5 See Senate Staff Analysis and Economic 
Impact Statement, Judiciary-Civil Committee, 
Uniform Fraudulent Transfer Act, Bill No. CS/ 
HB 236 (May 22, 1987); see also 7 U.L.A., supra 
note 3, supplement at 40. [Other states which 
have adopted the UFTA include California, 
Maine, Hawaii, North Dakota, Oklahoma, Ore- 
gon, Rhode Island and West Virginia]. 

6 The 12 sections of the UFTA as enacted by 
the State of Florida are as follows: 

726.101—Short Title; 726.102—Definitions; 
726.103—Insolvency; 726.104—Value; 726.105— 
Transfers fraudulent as to present and future 
creditors; 726.106—Transfers. fraudulent as to 
present creditors; 726.107—When transfer made 
or obligations incurred; 726.108—Remedies of 
creditors; 726.109—Defenses, liability, and pro- 
tection of transferee; 726.110—Statute of Limita- 
tion; 726.111—Supplementary provisions; 
726.112— 

7 §§726.105, and 726.106. 

8 Fa. Star. §726.109. Once the complaining 
creditor demonstrates an avoidable transfer or 
obligation, the burden shifts to the transferee to 
demonstrate a defense under §726.109 or to dem- 
onstrate that the definitional sections.are not met, 
e.g., transferor was in fact solvent under 
§726.103. See also U.S. v. Glen Eagles Inc. Co. 
Inc., 571 F.Supp. 935 (M.D. Pa. 1983); and 
Massey-Ferguson, Inc. v. Finocchiaro Equip- 
ment Co., Inc., 496 F.Supp. 655 (E.D. Pa.), aff'd, 
649 F.2d 859 (3d Cir. 1980). Cf. 11 U.S.C. 
§547(g). See generally, In re Total Acquisition 
Corp., 29 B.R. 836 (Bkrtcy. S.D. Fla. 1983) 
[Once creditor demonstrates a prima facie case of 
fraud under §726.01, the burden of going forward 
shifts to the transferee]. 

9 Fia. Stat. §§726.102, 726.103, 726.104 and 
726.107 respectively. 

'0 A present creditor is one whose claim arises 
before the transfer is made or obligation is in- 
curred while a future creditor is one whose claim 
arises after the transfer is made or the obligation 
is incurred. See Fia. Star. §726.105(1). 

Star. §726.105(1)(a). This “actual in- 
tent” to defraud section is an adaptation of §7 of 
the UFCA and is similar to Fia. Stat. §726.01, 
which was repealed upon enactment of the 
UFTA. Cf. 11 U.S.C. §548(a). Under pre-UFTA 
law, it was unclear, however, whether this cause 
of action was available to future creditors. See 
generally Taylor v. Jones, 150 So. 254 (Fla. 1933) 
and Hummell v. Harrington, 109 So. 320 (Fla. 


1926). Cf. Gonterman v. Nicholas, 270 F.2d 509 
(Sth Cir. 1959). 

Stat. §726. 105(1)(b). This constructive 
fraud section is an adaptation of §§5 and 6 of the 
UFCA and is comparable, although not identical, 
to §548(a)(2)(a) of the Bankruptcy Code. 

13 See Fira. Stat. §726.105(2) for a list of 
badges, e.g., whether the transfer was to an 
insider, whether debtor retained possession or 
control over the asset transferred, whether 
debtor absconded, whether debtor was or be- 
came insolvent, etc. 

'4 See Fra. Stat. §726.109(1). This section os- 
tensibly codifies pre-UFTA law which stands for 
the proposition that a transfer in good faith and 
for valuable consideration cannot be set aside as 
fraudulent even if the transferor intended to de- 
fraud creditors so long as the transferee did not 
participate in this purpose. See Vickers v. Glenn, 
136 So.326 (Fla. 1931); Williams v. Finlayson, 38 
So.50 (Fla. 1905); and Kirk v. Edinger, 380 So.2d 
1336 (Fla. Sth D.C.A. 1980). 

'S One significant difference between “reason- 
ably equivalent value” under the UFTA and 
§548(a)(2) of the Bankruptcy Code is that the 
UFTA expressly states that the “reasonably 
equivalent value” test is met if the transferee ac- 
quires an interest in an asset of the debtor pursu- 
ant to a “regularly conducted, noncollusive fore- 
closure sale or execution of a power of sale for the 
acquisition or disposition of the interest of the 
debtor upon default under a mortgage, deed of 
trust, or security agreement.” Fia. Stat. 
§726.104(2). This change is significant because 
without this exception the Durrett line of cases 
could be applied, thereby rendering every forced 
sale of property subject to avoidance by a creditor 
if the asset was sold for less than 70% of its value. 
See Durrett v. Washington Nat. Ins. Co., 621 
F.2d 201 (Sth Cir. 1980) [bid at foreclosure sale 
of amount equalling lien on the property or 
57.7% of the value of the property is not reason- 
ably equivalent value, thus, the transfer is subject 
to avoidance under | 1 U.S.C. § 548] and its prog- 
eny. Cf. In re Gilmore, 31 B.R. 615 (Bkrtcy. E.D. 
Wash. 1983) [reasonably equivalent value met 
where price paid is between 63% and 76% of mar- 
ket value]. 

'6 See Fra. Stat. §726.104 for the definition 
of “value.” 

'7 See generally In re Computer Universe, Inc., 
58 B.R. 28 (Bkrtcy. M.D. Fla. 1986) [transfer of 
computer equipment to creditor in satisfaction of 
a debt owing to debtor’s parent corporation is not 
reasonably equivalent value to the debtor. The 
value given must enhance the debtor’s financial 
position]; and In re F & C Services, Inc., 44 B.R. 
863, 874 (Bkrtcy. S.D. Fla. 1984) [exchange of 
$842,000 for expirations worth $1,500,000 is not 
reasonably equivalent vz‘ ue]. 

'8 A large number of cases decided under the 
UFCA and §548 of the Bankruptcy Code have 
dealt with leveraged buyouts. See U.S. v. 
Gleneagles Inc. Co. Inc., 565 F.Supp. 556 (M.D. 
Pa. 1983), and its progeny; Credit Managers 
Ass’n of Southern Cal. v. Fed. Co., 629 F.Supp. 
175 (C.D. Cal. 1985); and Matter of Ohio Corru- 
gating Co., 70 B.R. 920 (Bkrtcy. N.D. Ohio 
1987). These transactions often require a corpora- 
tion to grant a security interest in its assets to 
secure a loan made to another individual or entity 
for the purpose of purchasing the corporation’s 
stock. Such transactions typically raise issues as 
to whether the corporation itself obtains “reason- 
ably equivalent value” for granting the security 


interest. For a current and thorough discussion 
of the LBO cases, most of which have complex 
fact problems, see Fraudulent Conveyances and 
Leveraged Buyouts (pts. | and II), 43 Bus. Law. 
at I (Nov. 1987). 

'9 See Credit Managers Ass’n of Southern Cal. 
v. Fed. Co., 629 F.Supp. at 184-87 (C.D. Cal. 
1985). In this case, the validity of a leveraged 
buyout was questioned under the UFCA. In de- 
termining that sufficient capital remained after 
the buyout, the court carefully analyzed the pro- 
jections as to cash-flow and sales which were pre- 
pared contemporaneously with the transaction 
and determined that the projections were reason- 
able and prudent at the time they were made. The 
fact that the projections later proved incorrect 
was not determinative. 

20 See Fia. Stat. §726.106(1). This section is 
an adaption of §4 of the UFCA. 

21 See Fra. Stat. §726.103(1). Cf. §101(29)(A) 
of the Bankruptcy Code. Note, however, for pur- 
poses of a partnership-debtor it may be necessary 
to consider the net nonpartnership assets of gen- 
eral partners. Fa. Stat. §726.103(3). See gener- 
ally 2 oN BANKRUuPTCY §101.31(4)101-57 
to -58 (15th ed. 1979). [“Fair valuation” should 
reflect an appropriate value of what could be real- 
ized from the assets within a reasonable time 
through sale of such assets by a “capable and dili- 
gent businessman” from an interested buyer “who 
is willing to purchase under the ordinary selling 
conditions.”] 

22 See Fia. Stat. §§726.103(4) and (5). 

23 See Fia. Stat. §726.103(2). For an explana- 
tion of “generally not paying his debts as they 
become due,” see, e.g., §303(h)(1) of the Bank- 
ruptcy Code. Also, this presumption created by § 
726.103(2) is rebuttable. See Uniform Fraudulent 
Transfer Act, 1984 Act (7 U.L.A.), §2 Solvency, 
Comment. 

24 See Fia. Stat. §726.106(2). This section is 
derived from both §§ 4 and 8 of the UFCA, and 
§§547 and 548 of the Bankruptcy Code. See also 
Fa. Stat. §726.102(7) for the definition of “in- 
sider.” 

25 The similar terms between §726.106(2) and 
11 U.S.C. §547 state that “[T]he trustee (creditor) 
may avoid any transfer of an interest of the 
debtor in property-(1) to or for the benefit of a 
creditor; (2) for or on account of an antecedent 
debt owed by the debtor before such transfer was 
made; (3) made while the debtor was insol- 

26 See FLa. Stat. §726.103(2) for the definition 
of “affiliate,” [e.g., affiliate includes a person who 
owns, controls or holds with the power to vote, 
20 percent or more of the outstanding securities 
of a corporate-debtor]. Cf: 11 U.S.C. §101(2). 

27 See Fia. Stat. §726.103(7) for the definition 
of “insider.” Cf. 11 U.S.C. §101(30). 

28 See Fa. Stat. §726.109(6). See also Fra. 
Stat. §726.104(3) which states that “(a) transfer 
is made for present value if the exchange between 
the debtor and the transferee is intended by them 
to be contemporaneous and is in fact substan- 
tially contemporaneous.” [Emphasis added]. FLA. 
Stat. §726.104(3). 

29 See Fra. Stat. §726.111, “Supplementary 
provisions” for examples of other principles of 
law and equity available in an action under the 
UFTA, e.g., estoppel, laches, misrepresentation, 
duress, etc. 

30 See Stat. §726.109(5). 

3! In attempting to construe §726.108, “Reme- 
dies of creditors,” and §726.109, “Defenses, liabil- 


ity, and protection of transferee,” in para materia, 
a question arises as to which party carries the bur- 
den of proof concerning the extent of the remedy 
available to a creditor. This question arises be- 
cause under certain subsections of §726.109, the 
defendant-transferee carries the burden of proof, 
e.g., see §726.109%(a), however, §726.108(a) ex- 
pressly states that a creditor’s relief is subject to 
the limitations set out in §726.109. 

22 See Fria. Stat. §726.108(i). Query whether 
under pre-UFTA law, a creditor was required 
first to reduce its claim of indebtedness to judg- 
ment and have a return of nulla bona upon execu- 
tion before pursuing assets fraudulently conveyed 
by debtor. See Punta Gorda State Bank v. 
Wilder, 112 So. 569 (Fla. 1927); cf. Foster v. 
Thornton, 170 So. 598 (Fla. 1936); and National 
Acceptance Co. of America v. Wallace, 210 So.2d 
455 (Fla. Ist D.C.A. 1968). 

33 See Fia. Stat. §726.108(2). 

4 See Fia. Stat. §726.109(2). 

Id. 

36 See Fia. Stat. §§726.109(2) and (3). 

37 This issue of retroactivity was recently ana- 
lyzed in In re Warner, ___. B.R. ___,, 1988 
Bankr. LEXIS 233 (M.D. Fla. 1988). In his 
memorandum opinion denying the debtor’s mo- 
tion to dismiss, Bankruptcy Judge George L. 
Proctor observed that “[T]he court is unwilling 
to assume that the provisions of the UFTA are 
applicable to transfers which occurred prior to 
the effective date of the act.” Jd. p. 4. 
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Tax Law Notes 


Asset Protection Under Florida Law 


Clients who engage in businesses or pro- 
fessions in which there is a high risk of li- 
ability have become increasingly concerned 
about protecting their assets from the claims 
of creditors. This article will outline a num- 
ber of asset protection techniques that 
should be considered by attorneys who rep- 
resent such clients. 

In order to give clients competent advice 
concerning asset protection techniques, an 
attorney must understand Florida’s fraudu- 
lent conveyance law. An attorney who is ig- 
norant of this law might advise a client to 
engage in asset transfers that are fraudulent 
with respect to creditors. 


Florida’s Fraudulent Conveyance 


Effective January 1, 1988, Florida 
adopted, with minor modifications, the Uni- 
form Fraudulent Transfer Act (UFTA).! 
Since another article in this issue is devoted 
to the UFTA,? the discussion here will be 
limited to §4(a)(1). 

Under §4(a)(1) present and future credi- 
tors may set aside a transfer or obligation 
incurred by a debtor if the debtor made the 
transfer or incurred the obligation to hin- 
der, delay or defraud creditors.3 A creditor 
is a person who has a claim.‘ A claim is a 
right to payment, whether the right is 
reduced to judgment, liquidated, unliq- 
uidated, fixed, contingent, matured, 
unmatured, disputed, undisputed, legal, 
equitable, secured or unsecured.> The 
UFTA lists 11 objective criteria to assist the 
trier of fact in assessing the debtor’s and 
transferee’s subjective intent.© These objec- 
tive criteria, commonly referred to as 
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“badges of fraud,” are relevant evidence and 
not presumptions of law.’ 


Under a strict reading of §4(a)(1), once 
the intent to hinder, delay or defraud 
creditors has been established, it may be 
impossible as a practical matter to avoid a 
successful action by a present or future 
creditor. 


Assume, for example, that, in 1988, Dr. 
Hacker transfers all of his assets to his wife 
with the intent to protect them from the 
claims of creditors. At the time of the trans- 
fer, there are no claims pending against 
Hacker and he is not aware of any potential 
unasserted claims against him. Ten years 
later Hacker commits a serious act of mal- 
practice. A claim is filed and the claim is 
reduced to judgment. During postjudgment 
discovery, the creditor learns of the 1988 
transfer. Can the creditor set the transfer 
aside as a fraudulent conveyance? 


Apparently, yes. A creditor exists and the 
creditor has a claim. The fact that the claim 
did not exist until 10 years after the transfer 
seems irrelevant, since the transfer was 
made with the proscribed intent. Moreover, 
the statute of limitations will not run until 
one year after the 1988 transfer was or rea- 
sonably could have been discovered by the 
creditor.’ 


An individual can increase the likelihood 
that a transfer of assets will not be deemed 
to be a fraudulent conveyance by document- 
ing reasons for the transfer apart from shel- 
tering assets. For example, an individual 
might transfer assets to a trust in order to 
provide for the education of children or to 
a spouse for estate planning purposes.? 


Assets Protected from Creditors 


Florida law exempts certain property 
from the claims of unsecured creditors. 
These exemptions also apply in bankruptcy; 
i.e., the exempt property would be excluded 
from the bankrupt’s estate. Accordingly, fol- 
lowing a discharge, the bankrupt would be 
able to retain or liquidate this property. 

@ Tenancy by the entirety property 

Tenancy by the entirety property is real 
or personal property owned by a husband 
and wife during marriage. It has two basic 
characteristics: 

(1) First, each spouse has a right of survi- 
vorship in the property; and 

(2) Second, property owned by the en- 
tirety is not subject to voluntary partition. 
Thus, unlike other joint tenancy property, 
one spouse cannot terminate unilaterally 
the survivorship rights of the other spouse. 

Since neither husband nor wife unilater- 
ally can terminate the tenancy, husband and 
wife each have full, undivided ownership 
and control of the property. As a result, 
courts consistently have held that entirety 
property is not subject to execution by the 
creditors of only one of the spouses. '° 

Tenancy by the entirety property is not a 
panacea, however. This is because: 

(1) A creditor can seize tenancy by the 
entirety property for the debt of both 
spouses;!! and 

(2) Protection against creditors lasts only 
as long as marriage. Divorce and death ter- 
minate the tenancy. If the nondebtor spouse 
dies first, the “wrong” spouse will own the 
property at which time the property will be 
exposed to the claims of creditors. On the 
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other hand, if the debtor spouse dies first, 
the nondebtor spouse will take the property 
free and clear of all liens and claims of credi- 
tors. 

There is a presumption that real property 
owned by husband and wife is tenancy by 
the entirety property. Without clear and 
convincing evidence of the intent to hold 
personalty by the entirety, however, person- 
alty will be deemed to be held in joint 
tenancy and, therefore, exposed to the credi- 
tors of either spouse. 

@ Homestead and Personal Property 

Florida law exempts from forced sale by 
unsecured creditors the following property 
owned by a natural person, regardless of 
value: 

(1) A homestead, if located outside a mu- 
nicipality, to the extcnt of 160 acres of con- 
tiguous land and improvements thereon, or 
if located within a municipality, to the ex- 
tent of 1/2 acres of contiguous land, upon 
which the exemption shall be limited to the 
residence of the owner or his family;!2 and 

(2) Personal property to the value of 
$1,000.!3 

These exemptions inure to the surviving 
spouse or heirs of the owner.!4 

When a homestead is sold, the Florida 
courts allow the owner a reasonable period 
of time! to reinvest the sales proceeds in 
another homestead. During this time, the 
proceeds retain their exempt status. Since it 
is up to the owner to establish the monies 
that are protected, the homestead proceeds 
must not be commingled with other monies. 

In the case of homestead, unlike the case 
of tenancy by the entirety property, if the 
spouse with no liability problem dies first, 
the surviving spouse with the liability prob- 
lem stili will be protected. 

@ Life Insurance Policies and Annuities 

Under F.S. §222.13(1), “[w]Jhenever any 
person residing in the state shall die leaving 
insurance on his life, ...the proceeds thereof 
shall be exempt from the claims of creditors 
of the insured....” Under F.S. §222.14, 
“the cash surrender values of life insurance 
policies issued upon the lives of citizens or 
residents of the State and the proceeds of 
annuity contracts issued to citizens or resi- 
dents of the State” cannot be reached by 
“any creditor of the person whose life is so 
insured or any creditor of the person who is 
the beneficiary of such annuity con- 
tract... 

The statute on annuities refers to pro- 
ceeds, but not to cash surrender values, of 
annuity contracts. The statutes on life insur- 
ance, however, refer to proceeds and cash 
surrender values of life insurance policies. 
Does this mean that annuity contract cash 


surrender values are not exempt from credi- 
tors’ claims? Although there is » definite 
answer, in one case, when the trustee in 
bankruptcy tried to attach the cash surren- 
der value of the bankrupt’s annuity con- 
tract, the court held that, like the proceeds, 
the cash surrender values of annuity con- 
tracts also are exempt.!7 

The statute on annuities refers to annuity 
contracts “issued to citizens or residents of 
the State.” Does this mean that the statute 
only applies to annuity contracts owned by 
an individual in that capacity and not to 
annuity contracts owned by a corporation 
or trustee? 

As is the case with other forms of exempt 
property, once the character of the property 
is changed, e.g., life insurance or annuity 
proceeds commingled with other assets, the 
exemption may be lost unless the proceeds 
are directly traceable. 

Wages 

Under F.S. §222.11, if certain conditions 
are met, money and any other thing (e.g., 
tangible personal property) payable for the 
personal labor or services of a person are 
exempt from the claims of creditors. The 
exemption also applies to wages deposited 
in a bank account maintained by the 
debtor, but only if the funds can be traced 
and properly identified as wages.!8 

In order to qualify for the exemption, a 
person must be a “head of family,” which 
term “includes any unmarried, divorced, le- 
gaily separated, or widowed person who is 
providing more than one-half of the support 
for a child or other dependent.” An addi- 
tional qualification is that the head of fam- 
ily must reside in Florida.!9 

The courts have denied the exemption to 
menies due to a party viewed by the court 
as an independent contractor, rather than 
an employee.” 
© Interests in Retirement Plans 

Under F.S. §222.21, “... any money or 
other assets payable to a participant or 
beneficiary from, or any interest of any par- 
ticipant or beneficiary in, a retirement plan 
that is qualified under section 401(a), sec- 
tion 403(a), section 403(b), section 408, or 
section 409 of the Internal Revenue Code 
of 1986 is exempt from all claims of credi- 
tors of the beneficiary or participant. Any 
such plan is conclusively presumed to be a 
spendthrift trust under the statutes and the 
common law of the state. . . .” 

The reader should note that the statute 
refers to “a retirement or profit sharing plan 
that is qualified under ... section 408 of 
the Internal Revenue Code. ...” Section 
408 deals with individual retirement ar- 
rangements but also deals with simplified 
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employee pensions. Although the statute ap- 
parently was intended to cover both individ- 
ual retirement arrangements and simplified 
employee pensions, a court could find that 
individual retirement arrangements are not 
protected on the ground that such arrange- 
ments are not “retirement plan{s].” 

The reader also should note that the stat- 
ute does not appear to protect retirement 
plan assets that have been distributed from 
the plan to the participant or beneficiary. 
Suppose that the sole shareholder of a cor- 
poration files for bankruptcy. Could the 
trustee in bankruptcy, as owner of the 
stock, terminate the plan, distribute the as- 
sets to the participants and seize the assets 
distributed to the bankrupt? 


Transfers to Spouses and Trusts 
@ Ownership by Spouse 

A transfer of property to a spouse can be 
effective if the transfer does not constitute a 
fraudulent conveyance. One potential disad- 
vantage of transferring property to a spouse 
is that the spouse has complete control over 
the property, can mortgage or sell it without 
the transferor’s consent and, in the event of 
divorce, can claim it belongs exclusively to 
him or her. Although such an assertion 
should fail, for additional protection the 
transferor spouse might want to enter into 
an agreement with the transferee spouse 
which declares that the transferred property 
is, and will continue to be, marital property. 
@ Irrevocable Trusts 

Like all other transfers a person may 
make, transfers to trusts will be set aside or 
ignored to the extent that they constitute 
fraudulent conveyances. The discussion 
here assumes that the initial conveyance of 
assets to create a trust is not fraudulent. Set- 
ting up a trust to take advantage of the tax 
and other advantages that can be realized 
by the use of trusts may indicate motives 
other than simply sheltering assets from 
creditors. 

A particular kind of irrevocable trust to 
consider is a lifetime qualified terminable in- 
terest property (QTIP) trust. The required 
characteristics of a QTIP trust are as fol- 
lows: 

(1) All income must be payable currently 
to the donee spouse;?! and 

(2) No person (including the donee 
spouse) can have the ability to pay the prop- 
erty to other than the donee spouse during 
the life of the donee spouse.22 

Some of the advantages of a lifetime 
QTIP trust are as follows: 

(1) Transfers to the trust will qualify for 
the gift tax marital deduction; 


a 


(2) Assuming that the donor is not 
deemed to have retained an interest in the 
trust, the transfer to the trust should protect 
the trust property from the claims of credi- 
tors of the donor and should protect trust 
principal from the claims of creditors of the 
donee; 

(3) The donor should be able to give to 
the donee, without adverse tax conse- 
quences, a special power to appoint an inter- 
est to the donor after the donee’s death. The 
donee spouse might exercise this power to 
create a “credit shelter trust” for the donor 
spouse in the event the donee spouse dies 
first. 

(4) The donor can determine upon crea- 
tion of the trust to whom the property will 
pass upon the donee’s death; and 

(5) If the estates of the spouses will exceed 
$600,000, the donor’s attempt to shelter as- 
sets often will coincide with tax planning 
that the donor should pursue in any event 
(in order to avoid wasting the less wealthy 
spouse’s credit shelter amount if the less 
wealthy spouse dies first). 

@ Spendthrift Trusts 

A spendthrift trust is a trust created by 
one individual for the benefit of another. 
An individual cannot create a spendthrift 
trust for himself. 

Under a spendthrift trust, the beneficiary 
is unable to transfer his right to future pay- 
ments of income or principal and the benefi- 
ciary’s creditors are unable to subject the 
beneficiary’s interest to the payment of their 
claims. 

An individual who owns property in his 
or her sole name, or by the entirety, might 
transfer the property to the individual’s 
spouse. The donee spouse’s will, in turn, 
might create a spendthrift trust for the do- 
nor spouse in the event the donee spouse 
dies first. As a result, upon the donee 
spouse’s prior death, the property will be 


protected, instead of being owned outright 
by the donor spouse. 


Conclusion 


The reader should be aware by now that 
protecting assets from the claims of credi- 
tors is a complicated matter. The techniques 
available to shelter assets usually involve a 
number of tradeoffs and not all of the ques- 
tions have answers. 8) 


' Fla. Sess. L. Service, Ch. 87-79, 10th Legis. 
(1987), effective January 1, 1988. 

2 Gilbert and Noller, Uniform Fraudulent 
Transfer Act: New and Improved Causes of Ac- 
tion for Creditors, 62 FLA.B.J. 53 (1988). 

3 FL. Stat. §726.105(1). A fraudulent transfer 
issue may arise when nonexempt property is con- 
verted into exempt property. A fraudulent trans- 
fer issue will not arise, however, unless an “asset” 
has been transferred. Pursuant to Fi. Star. 
§726.102(2), the term “asset” does not include 
property to the extent it is generally exempt under 
nonbankruptcy law or an interest in property 
held by the entirety to the extent it is not subject 
to process by a creditor holding a claim against 
only one tenant. 

4 Fra. Stat. §726.102(4). 

5 Fia. Stat. §726.102(3). 

6 Star. §726.105(1)(b). 

7U.F.TA. §4, Comment 5. 

8 Stat. §726.110(1). 

9 Can an attorney who participates with a cli- 
ent in a transaction that is held to be a fraudulent 
conveyance be held to be personally liable for 
helping the client to conceal assets? See, e.g., 11 
A.L.R. 4th 345 and the cases discussed therein. If 
so, will the attorney’s professional liability insur- 
ance afford protection? 

10 Matter of Koehler, 6 B.R. 203 (Bkrptcy, 
M.D. Fla. 1980); Stanley v. Powers, 166 So. 843 
(Fla. 1936). 

'l Stanley v. Powers, 166 So. 843 (Fla. 1936). 

!2 F.S.A. Const. Art. 10, §4(a)(1). 

3F.S.A. Const. Art. 10, §4(a)(2). Whether 
the exemption is available to each family or each 
family member is unclear. 

'4 F.S.A. Const. Art. 10, §4(b). 

'S What constitutes a reasonable period of 
time? Although there are no guidelines, one court 


has said that 10 years was not reasonable. Sun 
First Nat. Bank of Orlando v. Gieger, 402 So.2d 
428 (Fla. Sth D.C.A. 1981). 

'© Unlike the test for residency under the wage 
exemption (Fia. Stat. §222.11), the court will de- 
termine residency under Fia. Stat. 222.13(1) and 
222.14 at the time of attachment rather than at 
the time of purchase. Thus, a client who is the 
insured under a life insurance policy or the owner 
of an annuity policy issued in another state need 
not obtain new contracts issued in Florida. Slat- 
coff v. Dezen, 76 So.2d 792 (Fla. 1954). 

'7In re Ebenger, 40 B.R. 463 (Bkrptcy, S.D. 
Fla. 1984). 

'8 Whether savings and loan association, credit 
union and brokerage firm money market deposits 
are protected is unclear. 

19 See, however, In Re: Szuetz, 22 B.R. 805 
(Bkrptcy, M.D. Fla. 1982). There, the debtors 
were residents of the State of Florida when the 
exemption was claimed. They were, however, resi- 
dents of the State of Connecticut when the wages 
were earned. Based upon this, and the fact that 
the employer was not a Florida employer, the 
court did not feel that the exemption under 
§222.11 should apply. 

20 Will an employee for purposes of the Inter- 
nal Revenue Code also be an employee for pur- 
poses of Fra. Stat. §222.11? For example, will 
the sole shareholder of a professional service cor- 
poration be found to be an “employee” under the 
statute notwithstanding the fact that the share- 
holder controls the corporation? 

I.R.C. §§2523(f(3) and 2056(b)(7). 

Id. 
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Unique Services for the Legal Community 
THE PROFESSIONAL VOICE INSTITUTE 
Our highly skilled staff offers: 

Voice disorder evaluation using state-of-the-art equipment 
Medical-legal evaluations of voice and vocal cord problems 
Independent second medical opinions 
Full therapeutic and rehabilitative voice programs 


For information call or write: (305) 674-1201 


333 Arthur Godfrey Road, Miami Beach, FL 33140 
Bruce Weissman, MD, FACS, Medical Director 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1988 


Spotlight 
Voluntary Bars 


Seminole County Bar Association Presents 
Conference on AIDS 


This month’s Spotlight on Voluntary 
Bars focuses on the Seminole County Bar 
Association’s AIDS Educational Forum, 
which was part of the Seminole County 
Bar’s extensive Law Week program. The 
Law Week observance also included an ex- 
ecutive internship program, outreach pro- 
ject, advisory jury program, poster competi- 
tion, radio call-in show, DUI project, video 
donation, students in trial, bar poll, essay 
contest and mock trials for middle school 
children. The Seminole County Bar Asso- 
ciation is a staffed association with a mem- 
bership of 150 and a budget of $8,500. The 
current president is Nancy Alley. 

The Seminole County Bar Association 
cosponsored a Citizens Conference on 
AIDS with the Seminole County School 
Board as one of its Law Week projects. 

The conference was free to the public and 
had in excess of 300 people in attendance. 
It was conducted on March 10, 1988, at 
Oviedo High School. 

The Seminole County Bar Association di- 
rectors voted unanimously to support this 
educational program, and the conference 
also received the support of the school 
board and Superintendent Bob Hughes. 
The State Department of Education and 
The Florida Bar awarded educational credit 
to their members in attendance. 

Law Week Chairman Tom Whigham 
and the coordinator of community relations 
and public information for the school sys- 
tem, Karen Coleman, conceived and organ- 
ized this timely program. 

There were 33 other sponsors present at 
the conference either personally or through 
their representatives, including Senator 
John Vogt, Representative Art Grindie, 


Representative Frank Stone, Representa- 
tive Lois Frankel, Superintendent Bob 
Hughes, school board Chairman Joseph 
Williams, schoo! board member Pat Telson, 
Oviedo City Council Chairperson Jane 
Dees, E. P. Bruce of Oviedo City Council, 
Seminole County Bar Association Presi- 
dent-elect Rick Taylor, and Ned N. Julian, 
Jr., past president of the Florida School 
Board Attorneys Association. 

Business sponsors included Central Flor- 
ida Regionai Hospital; Greater Sanford 
Chamber of Commerce; Seminole Educa- 
tion Association; Sunbank, N.A.; Seminole 
County Council of PTA’s; Stromberg- 
Carlson Corporation; City of Oviedo; Tru- 
Valu Drugs of Sanford; Seminole Educa- 
tion Clerical Association; Outlook Newspa- 
pers; Clements and Whigham, CPA’s; Met- 
ropolitan Life; Sanford Police Department; 
Todd, Coleman, Levangie & Co., CPA’s; 
B.F. Wheeler Farms, Inc.; Noninstructional 
Personnel of Seminole County; Nelson & 
Co.; Oviedo Volunteer Fire Department; 
Citizens Bank of Oviedo; Stenstrom, 
McIntosh, Julian, Colbert, Whigham & 
Simmons, P.A.; Davgar Restaurants; Semi- 
nole County School Bus Drivers Associa- 
tion; West Lake Hospital; Oviedo Jaycees; 
Oyler Asphalt and Paving; First Union Na- 
tional Bank of Florida; American Red 
Cross; Ball Ryder Temperature Controlled 
Carriage; Dora Landscaping; Oyler Broth- 
ers, Co.; Jones Electric Supply and U.S. 
Lawns. Other organizations supporting the 
project included the Seminole County 
Council of PTA’s, the Seminole County 
School Advisory Council and the Seminole 
County Medical Society. 

Publicity for the conference consisted of 
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announcements at all schools in Seminole 
County, distribution of 6,000 flyers, public 
service announcements on six area radio sta- 
tions and newspaper coverage in the 
Orlando Sentinel, the Sanford Herald and 
the Outlook. In addition, WFTV in 
Orlando carried a news broadcast on the 
seminar encouraging attendance and fol- 
lowed that with a news story summarizing 
the conference. 

Cablevision of Central Florida, which 
has 240,000 subscribing households, recog- 
nized the value of this conference and vide- 
otaped three segments for future broadcast. 
This Law Week project had the potential of 
educating more than 500,000 people 
through the televised broadcasts of this first 
of a kind program. 

The conference began with a welcome 
from Tom Whigham, Law Week chairman, 
and opening remarks and introduction of 
the program’s sponsors by Karen Coleman. 
Next, the keynote address by Dr. Frank 
Cockerill was followed by a conference 
overview by Karen Coleman in which she 
introduced the session leaders and gave a 
summary of each program to be presented. 
There were nine concurrent 45-minute pro- 
grams in two separate sessions. Conferees 
selected the two sessions they wished to at- 
tend. 

Conference speaker, State Representative 
Steve Press of the Legislative Task Force 
on AIDS, said that to his knowledge, “This 
was the first school system and bar associa- 
tion in the state to present an educational 
program of this kind. Many more of the 
same are needed.” Representative Press’ 
presentation was on AIDS and the law. 

The keynote speaker, Dr. Frank R. 


j 
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Cockerill III, M.D., physician and consult- 
ant on infectious diseases at the Mayo 
Clinic in Jacksonviile and former deputy di- 
rector of the Presidential AIDS Commis- 
sion, went even further than Representative 
Press when he concluded his keynote ad- 
dress with the acknowledgement that, to his 
knowledge, this was “the first time in the 
nation that a program of this type has been 
successfully accomplished.” 

Dr. Cockerill followed the address with 
two lively question and answer sessions and 
repeatedly recognized the community in- 
volvement and the educational significance 
of this program. In addition, Dr. Cockerill 
stated, “There are three things a community 
can do about AIDS: education, education, 
education!” He congratulated Seminole 
County and encouraged other communities 
to develop similar educational programs for 
their citizens. 

Other speakers at the conference who vol- 
unteered their time, as did Dr. Cockerill and 
Representative Press, included Bernice 
Duncan, R.N., Seminole County Health 
Department, who spoke on “AIDS in Semi- 
nole County”; Ruth Wade, R.N., C.L.C., of 
Central Florida Regional Hospital who 
spoke on “AIDS and Infection Control”; 
Jim Dawson, coordinator of health, physi- 
cal education and driver education in Semi- 
nole County Schools, who spoke on “AIDS 
in the School Curriculum”; Herb Cole, 
insurance executive for Metropolitan Life 
who spoke on “AIDS: The Financial Im- 
pact,” and made available 50,000 booklets 
and five videotapes to the school system en- 
titled the National AIDS Awareness Test; 
Dr. Jeffrey A. Danziger, M.D., of Mid- 
Florida Psychiatric Associates who spoke 
on “AIDS: The Emotional Impact”; Mary 
Donohoe, M.S., B.B., S.B.B., of the Central 
Florida Blood Bank who spoke on “The 
Safety of America’s Blood Supply”; and fi- 
nally, Judith Barrett-Wertz, director of 
health services for The American Red 
Cross, who spoke on an “AIDS Prevention 
Program for Youth” and also showed the 
outstanding Red Cross video entitled, “A 
Letter from Brian.” 

The Seminole County School System has 
adopted and implemented policies on AIDS 
and employees, AIDS and students, infec- 
tion control and in-service education. The 
school board worked with the PTA’s and 
parents by surveying about 3,000 parents on 
AIDS and sex education. 


The parental random sample survey re- 
sulted in a 9-1 ratio recommending AIDS 
education at the elementary, middle and 
high school levels. The school district imple- 
mented AIDS education as part of the sev- 


The Seminole County Bar Association 
cosponsored a Citizens Conference on 
AIDS with the Seminole County School 
Board as one of its Law Week projects. 
Planning the conference were: Clay 
Simmons, assistant school board attorney 
for Seminole County Schools; Diane 
Thornton, membership chairperson for 
State of Florida PTA’s; and Tom Whigham, 
Seminole County Bar Association Law 
Week chairman. 


enth grade science curriculum. Teachers 
were trained the first semester of the 1987- 
1988 school year and classroom instruction 
for students began in January 1988. 

A curriculum advisory council of parents, 
teachers and administrators has worked all 
year to develop recommendations for the 
implementation of sex education and more 
AIDS education in the school district. 

Members of the Seminole County Bar 
Association enthusiastically participated in 
the seminars and were especially proud to 
be a primary sponsor. Tom Whigham, Law 
Week chairman, believes that the program 
meets the purpose and the ideals of this 
year’s Law Week theme: Legal Literacy: 
The ABC's of Law and Justice. 

For additional information, please con- 
tact Thomas E. Whigham at (407) 834-5119 
or Karen W. Coleman at (407) 322-1252. 


Voluntary bars with significant projects 
or programs may submit them for possible 
publication in this column. Send them to 
Catherine Royce, Executive Director, Palm 
Beach County Bar Association, 105 S. Nar- 
cissus Ave., Ste. 505, West Palm Beach, FL 
33401. 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


HEALTH CARE AUDITORS, INC. 
A Florida Based Corporation 


GRATIS Evaluation of your medical 
records by an EVALUATION TEAM 


We Provide A Team Multi-stage Approach For Your Firm 


Board Certified Medical Experts Actively Engaged in Practice 
in the State of Florida: Compare Us To ANY Resource 


Plaintiff & Defense: Written Opinions From $350.00 


Insurance Company Peer Reviews 


FULL LITIGATION SUPPORT: WE PROVIDE THE FINEST 
CONSULTATIVE SUPPORT POSSIBLE FOR YOUR FIRM 


Our Case Managers Are Available For Free Telephone Consultations 


813-579-8054 


H.C.A.1. EVALUATION TEAM 
P.O. BOX 22007 
ST. PETERSBURG, FLORIDA 33742 
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Family Law 


The Impact of Dissolution on Children— 
The Lawyer's Role as an Agent of Prevention 


Americans are marrying and dissolving 
those marriages in a fairly consistent ratio 
of two to one, a proportion which is likely 
to continue into the next century.! In our 
culture, the family is traditionally the main 
source of psychological strength for the de- 
veloping child and the milieu in which 
personality and security are created. The 
breakup of a family produces inordinate 
stresses upon the dependent children and 
can impose subtle but demonstrable skews 
in personality, growth and adaptation of the 
child for many years thereafter. 

More than 12 million youngsters in the 
United States under age 18 are children of 
divorced parents, and more than | million 
children younger than 18 will experience the 
trauma of dissolution this year. There is not 
a great deal of scientifically valid research 
on the effects of dissolution of marriage on 
a child and much of the research which has 
come forth tends to be confusing and con- 
tradictory. For instance, a review of the 
literature presents polar views on whether 
dissolution is more difficult for girls than for 
boys and whether joint custody is a benefit 
for the child. 

One universal agreement is that dissolu- 
tion is a family affair and that as a stressor 
it has both immediate and long-term impact 
on children. Wallerstein? identified that ap- 
proximately one-third of children go 
through a dissolution unharmed, one-third 
manage with only minor difficulties and 
one-third sustain permanent psychological 
damage. The immediate effect of this stress 
is a child is placed in a situation in which his 
life is out of control. 

To the child dissolution represents a num- 
ber of profound changes affecting school, 
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community and money, as well as causing 
new responsibilities and new relationships. 
Children tend to respond in certain predict- 
able ways.? Preschool children tend to be 
frightened and wonder if they will be de- 
serted. They may regress and retreat to the 
security of playing with previously dis- 
carded teddybears or other toys; they often 
blame themselves for the loss. Six and eight- 
year-olds may cry for no apparent reason. 
They. feel that their universe is collapsing; 
they yearn for the departed parent, and they 
feel conflict in their loyalties. Nine to 12- 
year-olds may react with displays of vigor- 
ous and frenetic activity. They may become 
aware of intense, angry feelings, seeing 
themselves as rejected. They may develop 
confused identities or perhaps attach them- 
selves to one parent or the other. 

Some adolescents try to align themselves 
with or become a confederate of one parent, 
while others assume the role of intermedi- 
ary. Children, in general, tend to judge 
which parent is at fault. They react with sad- 
ness, depression, anxiety and guilt, all of 
which may be reflected in a wide range of 
behaviors. Such extremes as suicide at- 
tempts, substance abuse and various delin- 
quent acts are not unusual. Changes in 
school performance, peer relationships, eat- 
ing habits and mood frequently occur. 
Physical complaints may be seen in the ado- 
lescent caught between parents. Paradoxi- 
cally, in some cases children will accelerate 
their development and adolescent adjust- 
ment, becoming self-reliant and showing 
remarkably mature behavior. Wallerstein? 
found that the children who did best were 
those who were able to distance themselves 
from the dissolution complexities, and those 
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who did most poorly had predissolution 
psychological problems. Many children ask 
themselves, “Was I not good enough?” and 
some wonder if dissolution of marriage is 
hereditary and if indeed will become their 
own fate. 

Dissolution is not the end of something 
so much as the beginning of something else. 
Along with redeployment of material goods 
and change in domicile, there is a realign- 
ment of interpersonal relationships, and 
new attitudes that can last a lifetime for 
those involved. Caplan? states that the 30 
percent incidence of enduring psychopathol- 
ogy occurring in children of dissolution of 
marriage is two to three times that which 
would be expected in children whose par- 
ents had serious ongoing marital conflicts 
but did not obtain a dissolution. The infer- 
ence is thus that there is something peculiar 
to the dissolution itself which appears to 
play an etiologic role. 


One-third Rationally Based 


If dissolution is so pathogenic, why are 
there so many? Wallerstein? found in his 
study that the decision to dissolve a mar- 
riage was based on rational facts in about 
one-third of cases. Two-thirds of the time, 
it originated from externally generated per- 
sonal psychological stress, impulse or was 
undertaken in the context of psychotherapy 
or by the encouragement of friends or other 
professionals. 

In the same study, he also found that in a 
five-year followup, two-thirds of the men 
and one-half of the women in dissolution of 
marriages actions were satisfied with their 
decision. It appears from this, therefore, 
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that the majority of these people seem to be 
doing the right thing for the wrong reasons. 
In the well-known work of Holmes and 
Rahe,4 who measured stressful events and 
impact on life adjustments, dissolution of 
marriage ranked very near the top of the list 
as a stressor. The emergency emotions of 
fear, and rage are the predominant emo- 
tions affecting most of these people’s behav- 
ior and there is an inverse relationship 
between rational thought and the presence 
of these emotional states. This is a time 
when the snake-brain within is in control 
and a time when rational thought is attenu- 
ated. This is a time that though the building 
‘appears to be occupied there is no tenant in 
the penthouse. This is a time when the attor- 
ney must remember that there is a 66 per- 
cent probability that the client’s decision for 
dissolution is irrationally based and 100 per- 
cent probability that the client’s thinking is 
less than optimal due to contamination by 
emotional levels of thought. 

Low levels of emotional thought can 
cause basically good parents, who have the 
best of intentions, to make poor decisions 
and to deal inappropriately with a number 
of matters affecting not only their own wel- 
fare but that of their children. 

There is a positive side to crisis, however, 
and crisis theory has shown that the stressed 
individual is often the very best candidate 
for preventative interventions, and, indeed, 
a gram of prevention is worth a kilogram of 
cure. 


The Absurd Healer 

Many years ago a community psychia- 
trist named Dumont) wrote a book about 
his work, entitled The Absurd Healer, Dr. 
Dumont did not sit in his office waiting for 
the ill to come to his waiting room, rather, 
he went forth and attempted to prevent ill- 
ness. He would, for instance, go regularly 
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to the Bowery and place free vitamin tablets 
on bars and in liquor stores for the use of 
purchasers to help prevent the development 
of peripheral neuritis, Korsakoff’s psycho- 
sis, and other dementias which prominently 
develop in certain drinking classes. This 
author also believes in the principles of pre- 
vention, and that it is the responsibility of 
all to implement such principles whenever 
possible. Keeping this in mind, remember 
that a number of factors contribute to the 
psychological risk of the child during the 
dissolution of marriage of his parents. An- 
thony® cites predisposing vulnerability; 
nature of the family relationship before dis- 
solution; turbulence during and after the 
dissolution; and the emotional stability of 
the parent remaining in the home. 

Caplan also feels that the stress of the 
dissolution process itself is a major contribu- 
tion to risk for the child and has set forth a 
list of guidelines for parents which if fol- 
lowed, he feels, will reduce the impact of 
these stresses on children. Though Dr. Cap- 
lan? originally recommended these guide- 
lines for use by pediatricians, it is obvious 
their use need not be restricted to any spe- 
cific discipline. A dissolution of marriage 
lawyer deals not only with people in crisis 
but with people who, for the most part, do 
not know how to deal promptly, effectively 
and comfortably with the children who are 
being carried into the dissolution with them. 
These people, because of emotionally domi- 
nated thought patterns or because of igno- 
rance, may be unwillingly contributing to 
or perpetuating this stress to their children 
during this period. 

In addition to doing all the things that the 
lawyer is mandated to do as a representative 
of the client, the lawyer can also be an effec- 
tive intervening agent of prevention. The 
procedure is simple. At some point, the cli- 
ent should be told that a discussion is in 
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order with the client and children. It should 
be recommended, if possible, that both par- 
ents talk to their children together to show 
that they agree. There should be an initial 
conference and probably several followup 
conferences during which time the following 
should be communicated to the children: 

1. The children should be told that it is 
the parents’ intent to end their marriage and 
they are to live separately and no longer be 
husband and wife. They have stopped lov- 
ing each other and cannot live comfortably 
and peacefully with each other and the dis- 
solution has not been caused by anything 
the children have done. 

2. The mother and father intend to re- 
main as parents to their children, to love 
them and care for their needs, and that will 
continue no matter whether the parents re- 
marry or have additional children. 

3. The children will live in one of the par- 
ents’ home and will visit the other regularly, 
and the children should have continued con- 
tact with both parents. Each parent wants 
the children to be close to both of them. 

4. The dissolution is permanent and even 
if the parents become friendly and do not 
quarrel as they did before, when the dissolu- 
tion of marriage is final, the parents will not 
reunite. 

5. The parents are both aware that the 
children do not like the idea of the dissolu- 
tion because it breaks up the home but that 
the children cannot change the parents’ deci- 
sion in this matter and should not attempt 
to change it. The dissolution decision has 
been made by adults because of adult prob- 
lems. 

6. The parents know that the children feel 
hurt and worried and they have taken these 
things into account. They are sorry about it 
and they will help the children to get over 
these feelings. 

7. Dissolution is very common and every 


marriage can end. The children should not 
feel any different than other children and 
they should not feel ashamed over their par- 
ents’ dissolution. Although a private matter, 
the children should feel free to talk about it 
with each other or to their close friends or 
teachers as it often helps to share such feel- 
ings. If the children’s thoughts are troubling 
and causing them to have difficulty in 
school, the teacher may need to know what 
is happening to help with these temporary 
difficulties. 

8. Children should not join in the quarrels 
between their parents and definitely not 
take sides. Even though the parents have 
stopped loving each other, they will con- 
tinue to love the children. They want the 
children to love the other parent. Because 
of anger parents may not always be success- 
ful in not saying critical things about the 
other parent and hope that the children will 
be forgiving. 

9. Parents do not wish the children to 
carry messages from one parent to the other 
and promise not to send messages through 
them. They do want the children to tell 
them what the other parent has been doing. 

10. The parents will from time to time be 
talking to the children about these things 
before and after the dissolution, and they 
know it is hard for the children to under- 
stand and come to terms with what is 
happening and that it will take them a long 
time to adjust to the separation of the fam- 
ily in their separate home. Children should 
feel free to express their feelings in any way 


that is comfortable and to ask questions 
which the parents will attempt to answer. 
Caplan? advises that there is a correct tim- 
ing sequence for the parents’ dissolution 
disclosure to their children. Pre-schoolers 
should be told a week or two before the 
breakup. Those five to eight years old 
should be told a month or two before and 
with older children longer periods of time 
may be used. The information could be dis- 
seminated to the client simply by a printed 
handout with either a brief or broad expla- 
nation. The client should also be told that 
there are a number of good books dealing 
with dissolution and its impact on children.” 


Conclusion 


In summary, dissolution is a social event 
that has a devastating impact on all indi- 
viduals involved. Permanent maladjustment 
patterns can be predicted in approximately 
300,000 to 400,000 children per year as a 
result of stressors associated with dissolu- 
tion. People who are involved in dissolution 
of marriage actions are excellent candidates 
for preventative intervention. The lawyer is 
an optimal agent to provide intervention to 
the child as well as to the parent. Even if the 
lawyer were to become known as the “ab- 
surd counselor,” perhaps the product would 
be well worth the price. BJ 
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7 Books: 

1. GoFF, BETH, Where Is Daddy? Bea- 
con Press (1969). 
This book is suitable for preschool 
children describing a youngster 
thrown into conflict by her parents’ 
dissolution of marriage and her feeling 
of self-blame and loneliness. She dis- 
places her anguish and frustration on 
her pet dog until her parents’ involve- 
ment helps her emotions. 
List, JULIE, The Day the Loving 
Stopped Fawcett-Juniper Books 
(1981). 
This is a true story of a girl describing 
the memories of her family and the 
pain of her parents’ dissolution. She 
tries to remain close to her father and 
finally accepts reality to regain her sta- 
bility. 
MAYLE, PETER, Divorce Can Happen 
to the Nicest People, McMillan Pub- 
lishing Company (1979). 
This book is suitable for pre-adoles- 
cents and discusses the common con- 
cern children have with their parents’ 
dissolution. There are a number of 
pleasant illustrations and the book 
stresses that children are not to blame. 
PERRY, PATRICIA, Mommie and 
Daddy Are Divorced, Dyal Press 
(1978). 
This book for preschool boys is for the 
youngster who misses the father and 
has difficulty accepting visitations. 
SPILKE, F.S., What About Me—Un- 
derstanding Your Parents’ Divorce, 
Crown Publishing Company (1979). 
This book is recommended for pres- 
choolers and early adolescents. It dis- 
cusses common problems of dissolu- 
tion, visitation, parents’ remarriage, 
jealousy of step-siblings, etc. There are 
some sections dealing with parents 
who continue to fight or parents who 
do not visit. 


Dr. Ernest C. Miller is chairman of 
the department of psychiatry at Univer- 
sity Hospital of Jacksonville. This 
article is the basis for a presentation in 
family mediation to Florida Bar mem- 
bers this summer. The article is submit- 
ted on behalf of the Family Law Sec- 
tion, Maurice J. Kutner, chairman, 
and Meredith J. Cohen, editor. 
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Local Government Law 


Regulating Signs While Giving Noncommercial 


Speech Due Regard 


Of all types of land development regula- 
tions, those controlling signs are perhaps 
the most likely to propel a local government 
into court. Sign companies armed with the 
first amendment, and sometimes with their 
very existence at stake, can be expected to 
mount vigorous legal challenges to stringent 
regulations. Whether they win or not may 
depend on the effect the challenged sign or- 
dinance has on noncommercial speech. 

The impetus for local regulation of signs 
is two-fold. The traditional impetus has 
been the demand of the citizenry that steps 
be taken to improve the appearance of their 
communities.! An impetus of more recent 
origin is the requirement, included as part 
of the Growth Management Act of 1985, 
that every local government in Florida 
adopt regulations controlling signs. The 
state requirement says nothing about the 
stringency of the regulations, that appar- 
ently being left up to community preference. 

Strict sign regulations are faring well in 
the courts,? but are not immune from invali- 
dation on first amendment grounds.‘ Sign 
companies, taking cues from recent pro- 
nouncements of the U.S. Supreme Court, 
are focusing their challenges on principles 
relating to the favored status of noncom- 
mercial speech. This article will discuss why 
this has become the focus of most chal- 
lenges, analyze recent judicial pronounce- 
ments in the area, and then suggest a way 
in which to immunize sign regulations from 
successful challenge on this ground. 


Background 


The U.S. Supreme Court has ruled that 
commercial speech, so long as it concerns 
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lawful activity and is not misleading or 
fraudulent, is protected by the first amend- 
ment.5 Commercial speech does not, how- 
ever, enjoy the same degree of protection as 
noncommercial speech. Thus where the 
goal of a community is to reduce urban clut- 
ter, signs containing noncommercial speech 
may not be banned where signs containing 
commercial speech are allowed.’ Also, 
while the government may ban some com- 
mercial messages while allowing others, it 
must maintain neutrality in regulating non- 
commercial speech.’ In Metromedia v. City 
of San Diego, 453 U.S. 490 (1981), the Su- 
preme Court applied these principles to San 
Diego’s sign ordinance, the basic intent of 
which was to regulate onsite signs while 
banning offsite billboards. 

San Diego’s separate and different treat- 
ment of onsite and offsite signs is typical of 
local sign regulations. Onsite signs are those 
advertising goods or services offered on the 
site of the sign; offsite signs are those adver- 
tising products or services not offered on the 
same premises as the sign. Because of the 
commercial necessity of allowing signs iden- 
tifying the location of a business, onsite 
signs are often regulated, but never com- 
pletely banned. By contrast, offsite signs are 
frequently deemed merely another mode of 
advertising and, when in the form of large 
outdoor billboards, widely viewed as signifi- 
cantly degrading the attractiveness of com- 
munities. Thus, offsite signs are often 
banned as being a nuisance form of advertis- 
ing.? 

The Metromedia court was unanimous in 
agreeing that an onsite/offsite regulatory 
scheme like San Diego’s, although a con- 
tent-based regulation of speech, does not 


necessarily violate the first amendment.!° 
Because only commercial speech is involved 
in making the onsite/ offsite distinction, the 
distinction may be the basis of local efforts 
to reduce sign clutter and promote traffic 
safety. Moreover, seven justices agreed that 
San Diego’s interest in avoiding visual clut- 
ter was sufficient to justify a complete prohi- 
bition of offsite signs.''! As to the specific 
ordinance in question, however, a majority 
agreed it was unconstitutional,!? but only a 
plurality could be garnered for any particu- 
lar rationale for the holding. 

The plurality opinion found two flaws in 
the San Diego ordinance. First, the plurality 
concluded that the ordinance favored com- 
mercial over noncommercial speech because 
commercial speech could be displayed on 
onsite signs, but not noncommercial 
speech.!3 Second, the plurality found the or- 
dinance’s treatment of offsite signs invalid 
because it constituted a governmental 
choosing among various noncommercial 
messages. The choosing took place, the plu- 
rality said, when the city created exceptions 
for some, but not all, noncommercial mes- 
sages on offsite signs.'4 

Justice Brennan, joined by Justice 
Blackmun, concurred in the judgment, but 
disagreed with the plurality’s analysis. Jus- 
tice Brennan argued that the practical result 
of the ordinance was a complete ban on off- 
site signs as a medium of communication 
and should be analyzed as such. The test for 
proscribing a particular medium of commu- 
nication, Brennan said, is whether a suffi- 
ciently substantial governmental interest is 
directly furthered by the ban, and whether 
any more narrowly drawn restriction would 
achieve that goal. Justice Brennan con- 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1988 65 


cluded that the San Diego ordinance failed 
the substantial interest test because the city 
demonstrated neither that billboaids actu- 
ally impair traffic safety in San Diego, nor 
that the city’s asserted interest in aesthetics 
was sufficiently substantial in its commer- 
cial and industrial areas.!5 

Metromedia thus suggested at least two 
promising avenues for challenging local sign 
regulations: (1) that the regulations failed to 
accommodate the favored status of noncom- 
mercial speech; and (2) that the local gov- 
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ernment had failed to show a substantial in- 
terest supporting the ban of a medium of 
communication. 

The second avenue apparently has been 
closed by the Supreme Court’s subsequent 
decision in Members of the City Council of 
the City of Los Angeles v. Taxpayers for 
Vincent, 104 S.Ct. 2118 (1984). At issue in 
that case was an ordinance banning the 
posting of signs on public property. The fed- 
eral trial court upheld the ban, but was re- 
versed by the court of appeals which applied 
reasoning identical to that appearing in Jus- 
tice Brennan’s lack-of-substantial-interest 
analysis in Metromedia.'® The Supreme 
Court reversed with a six-justice majority 
accepting, without close scrutiny, that (1) 
the clutter of signs is a substantive evil that 
a local government has a substantial interest 
in addressing,!” and (2) once a kind of sign 
is determined by the government to contrib- 
ute to the clutter, banning the sign is a suffi- 
ciently narrow governmental response to 
the problem.!'® Justice Brennan dissented, 
arguing that the majority had failed to ade- 
quately scrutinize the city’s purported inter- 
est in banning a widely used medium of 
communication, and further that the major- 
ity failed to question whether a total ban 
was the narrowest means for addressing the 
city’s concerns. !9 

Vincent strongly suggests, therefore, that 
a local ban on a particular kind of sign will 
not be second-guessed by the courts as to 
the substantiality of the government's inter- 
est or whether a narrower regulation might 
have sufficed. What remains as a promising 
avenue of attack, therefore, are the pro- 
nouncements in Metromedia that sign regu- 
lations may not give commercial speech 
greater protection than noncommercial 
speech, and may not discriminate among 
various noncommercial messages. Recent 
challenges to local sign regulations have 
thus focused on this aspect of the Metrome- 
dia opinion. 


Onsite Sign Cases 


As discussed, the Metromedia plurality 
found fault with San Diego’s allowing on- 
site signs to contain commercial but not 
noncommercial messages. Since Metrome- 
dia, \ower courts have likewise struck down 
local ordinances that do not allow onsite 
signs to display noncommercial messages.”0 
Other lower courts have considered and up- 
held two different regulatory approaches al- 
lowing onsite signs to carry noncommercial 
messages. 

In one set of cases,?! the courts accepted 
the inclusion of the following or similar lan- 
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guage as solving the problem: “Any sign 
authorized in this chapter is allowed to con- 
tain noncommercial copy in lieu of any 
other copy.” This was the language added 
to the City of Raleigh sign ordinance after 
it was challenged as favoring commercial 
over noncommercial speech. Although a 
federal court of appeals upheld the Raleigh 
ordinance based on this saving language,?2 
the use of the language creates a peculiar 
problem arising out of the ordinance’s defi- 
nition of onsite signs. 

The City of Raleigh ordinance, like many 
other local sign ordinances, defines an on- 
site sign as one that “directs atiention to a 
business, profession, commodity, service, or 
entertainment conducted, offered, sold, 
manufactured, or provided at a location on 
the premises where the sign is located or to 
which it is affixed.” If a sign fits this defini- 
tion it is allowed as an onsite sign. A sign 
with a noncommercial message, however, 
cannot fit this definition and so the ordi- 
nance is internally inconsistent by purport- 
ing to allow noncommercial messages on 
“onsite” signs. It is difficult to predict how 
legally or practically troublesome this might 
be in future cases, but avoiding such defini- 
tional inconsistencies is preferable. 

Other local governments have sought to 
avoid running afoul of Metromedia and the 
foregoing definitional problem by allowing 
onsite signs to contain noncommercial mes- 
sages relating to onsite activities. For exam- 
ple, a sign reading “Vote for Joe Smith” 
would be allowed at Joe Smith’s campaign 
headquarters, but not signs unrelated to Joe 
Smith’s campaign. Several courts have held 
this to be constitutional because noncom- 
mercial messages are allowed on onsite 
signs, and are treated no less favorably than 
commercial messages.”> Thus, these courts 
reason, the San Diego ordinance’s discrimi- 
nation against noncommercial speech on 
onsite signs does not exist. 

These courts, however, overlook the Su- 
preme Court’s consistent stand against any 
governmental choosing among noncommer- 
cial messages.2 Allowing a sign reading 
“Vote for Joe Smith” at Joe Smith’s cam- 
paign headquarters, but not a sign reading 
“Reduce Local Taxes Now!” constitutes just 
such governmental choosing. While the Su- 
preme Court has said that the government 
may distinguish between onsite and offsite 
commercial messages, it kas never suggested 
that such distinctions may be made with re- 
gard to noncommercial messages. 

Moreover, allowing only “onsite” non- 
commercial messages creates the potential 
for governmental choosing going beyond 
the onsite/ offsite distinction. If one of Joe 
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Smith’s major campaign promises is the re- 
duction of local taxes, it is left to the discre- 
tion of a local official to determine whether 
a sign reading “Reduce Local Taxes Now!” 
is “onsite” or not. Thus the cases upholding 
ordinances that distinguish between onsite 
and offsite noncommercial messages appear 
wrongly decided. 


Offsite Sign Cases 


The plurality in Metromedia found San 

Diego’s ban on offsite signs to be invalid 
because exceptions to the ban were made 
for some, but not all, noncommercial mes- 
sages. The exceptions were for government 
signs; signs located at public bus stops; signs 
manufactured, transported or stored within 
the city, if not used for advertising purposes; 
commemorative historical plaques; religious 
symbols; signs within shopping malls; for 
sale and for lease signs; signs on public and 
commercial vehicles; signs depicting time, 
temperature, and news; approved tempo- 
rary, off-premises subdivision directional 
signs; and temporary political campaign 
signs.2”? Thus under the San Diego ordi- 
nance an offsite sign relating to a political 
campaign would be allowed, but not one 
expressing a general political belief not per- 
taining to a campaign. The Metromedia plu- 
rality said: 
With respect to noncommercial speech, the city 
may not choose the appropriate subjects for pub- 
lic discourse: “To allow a government the choice 
of permissible subjects for public debate would 
be to allow that government control over the 
search for political truth.” [Citation omitted.] 

Seeking to avoid this flaw in the San Di- 
ego ordinance, the City of Raleigh simply 
exempted all noncommercial speech from 
its prohibition on offsite signs. In a chal- 
lenge to the ordinance, a sign company ar- 
gued the ordinance was too vague because 
it failed to define commercial and noncom- 
mercial speech.2? This argument was re- 
jected by the court which upheld the ordi- 
nance and said:30 


Although the ordinance provides no definition of 
“commercial” or “noncommercial” speech, suffi- 
cient guidance is given for such determination by 
City officials by the various decisions of the Court 
relating to billboards and commercial speech. We 
agree with the district court that “no codification 
of these terms is necessary, since the Supreme 
Court has already defined them.” See Central 
Hudson Gas and Electric v. Public Service Com- 
mission, 447 U.S. 557 (1980). In Central Hudson 
Gas, the Court stated that commercial speech was 
“expression related solely to the economic inter- 
ests of the speaker and its audience.” Although 
an occasional marginal case might arise raising 
the question of whether on the particular facts the 
definition of commercial speech would be correct, 
such an infrequent possibility should not in itself 


justify a generalized charge that the ordinance it- 
self is vague, given the guidance afforded by court 
decisions in the area. 

In fact, however, the question of what is 
commercial rather than noncommercial will 
arise infrequently only if billboard compa- 
nies choose to let the matter rest. In Met- 
romedia Justice Brennan observed:?! 

It is one thing for a court to classify in specific 
cases whether commercial speech is involved, but 
quite another—and for me dispositively so—for 
a city to do so regularly for the purpose of decid- 


ing what messages may be communicated by way 
of billboards. ... 1 would be unhappy to see 
city officials dealing with the following series of 
billboards and deciding which ones to permit: the 
first billboard contains the message “Visit Joe’s 
Ice Cream Shoppe”; the second, “Joe’s Ice Cream 
Shoppe uses only the highest quality dairy prod- 
ucts”; the third, “Because Joe thinks that dairy 
products are good for you, please shop at Joe’s 
Shoppe”; and the fourth, “Joe says to support 
dairy price supports; they mean lower prices for 
you at his Shoppe.” Or how about some San Di- 
ego Padres baseball fans—with no connection to 
the team—who together rent a billboard and 
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communicate the message “Support the San Di- 
ego Padres, a great baseball team.” May the city 
decide that a United Auto Workers billboard 
with the message “Be a patriot—do not buy Japa- 
nese-manufactured cars” is “commercial” and 
therefore forbid it? What if the same sign is 
placed by Chrysler? 

Justice Brennan’s concerns are relevant as 
well to the approach taken in an ordinance 
approved by a Minnesota appellate court. 
The court upheld a ban on offsite signs 
based on its conclusion that the definition 
of offsite signs in the ordinance did not 
reach signs with noncommercial messages.>2 
The ordinance defined an offsite sign as: “A 
free-standing sign which dizects attention to 
a business, commodity, service or entertain- 
ment not exclusively related to the premises 
where such a sign is located or to which it is 
fixed.”53 A local official will have a difficult 
time determining whether a sign containing 
the message “Joe says to support dairy price 
supports; they mean lower prices for you at 
his Shoppe” falls within this definition. 

Other post-Metromedia cases uphold or- 
dinances that allow offsite signs, without re- 
striction as to their content, in limited parts 
of the community.34 Because these ordi- 
nances do not require that distinctions be 


made between commercial and noncommer- 
cial speech, and do not raise the issue of 
complete elimination of a medium of com- 
munication, the courts have had no diffi- 
culty finding them to be valid, content- 
neutral place restrictions on offsite signs. 


Conclusion 


Although most sign ordinances are sur- 
viving post-Metromedia judicial review, on 
close scrutiny they seem vulnerable to 
charges of internal inconsistency and/or 
granting too much official discretion over 
what messages will be allowed. Lower 
courts are inclined toward leniency in these 
regards, but whether the Supreme Court 
will likewise be lenient is unclear.>5 

Rather than relying on this leniency, how- 
ever, the preferable course is to make sign 
regulations as content-neutral as possible. 
Classifying signs based on their content, 
while constitutional with regard to commer- 
cial speech, becomes unworkable when al- 
lowance must be made for every permitted 
sign to carry a noncommercial message. 
Once a noncommercial message is placed 
on a sign, the sign’s place in the onsite/ 
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offsite classification of commercial mes- 
sages becomes unclear. 

One possible solution is to base the regu- 
lation of permanent signs on the type of de- 
velopment on the site where the sign will be 
placed. For example, each commercially de- 
veloped property would be allowed a cer- 
tain amount of permanent signage without 
regard to the message placed on the allowed 
sign space. If a merchant wishes to use his 
limited sign space for an offsite or noncom- 
mercial message, rather than to identify his 
business, he is free to do so. The message 
placed on the sign should be of no concern 
to the local government because the content 
of the message has no bearing on sign clut- 
ter. Large outdoor advertising billboards 
may be eliminated or regulated, depending 
on what permanent signage, if any, the local 
government chooses to allow on undevel- 
oped parcels.3° In this way permanent signs 
are regulated without having to make on- 
site/ offsite, commercial/noncommercial dis- 
tinctions. BJ 


' See, generally, Southern Environmental 
Law Center, Visual Pollution and Sign Control: 
A Legal Handbook on Billboard Reform (1987). 

2 Fra. Star. §163.3202(2)(f), (1985). 

3 In addition to the cases discussed in this ar- 
ticle, see also, Don’s Porta Signs, Inc. v. City of 
Clearwater, 829 F.2d 1051 (11th Cir. 1987) (total 
ban on portable signs upheld); Lindsey v. City of 
San Antonio, 821 F.2d 1103 (Sth Cir. 1987) (total 
ban of portable signs upheld); Mobile Sign Inc. 
v. Town of Brookhaven, 670 F.Supp. 68 
(E.D.N.Y. 1987) (Six-month-per-year limitation 
on use of portable signs with commercial mes- 
sages upheld); Harnish v. Manatee County, 783 
F.2d 1535 (11th Cir. 1986) (total ban on portable 
signs upheld); SDJ, Inc. v. City of Houston, 636 
F.Supp. 1359 (S.D.Tex. 1986) (appearance stan- 
dards and amortization schedule for signs up- 
held); National Advertising Company v. City of 
Bridgeton, 626 F.Supp. 837 (E.D.Mo. 1985) (ban 
on offsite billboards upheld). 

4 See, e.g., Jackson v. City of Charlottesville, 
659 F.Supp. 470 (W.D.Va. 1987) (ordinance al- 
lowing only onsite commercial advertising inva- 
lid); Town of Carmel v. Suburban Gutdcoor Ad- 
vertising Co., Inc., 127 A.D.2d 204, 514 N.Y.S.2d 
387 (A.D.2 Dept. 1987) (ordinance allowing com- 
mercial signs but broadly prohibiting noncom- 
mercial signs throughout the city held invalid); 
Risner v. City of Wyoming, 147 Mich.App. 430, 
383 N.W.2d 226 (1985) (60-day-per-year limita- 
tion on use of temporary signs invalid for failing 
to substantially advance governmental interest). - 
See also Ackerly Communications, Inc. v. 
Multnomah County, 72 Or. App. 617, 697 P.2d 
1140 (1985) (distinguishing between signs with 
commercial and those with noncommercial mes- 
sages violates Oregon Constitution). 

5 See Posados de Puerto Rico Associates v. 
Tourism Company of Puerto Rico, 106 S.Ct 
2968, 2976 (1986). 

6 See Metromedia, Inc. v. City of San Diego, 
453 U.S. 490, 505-07 (1981). 

7 Id. at 513. 

8 Td. at 514. 


| 
| 


9 See, e.g., City of Lake Wales v. Lamar Ad- 
vertising Association, 414 So.2d 1030 (Fla. 1982). 

10 453 U.S. at 511 (opinion of White, J., joined 
by Stewart, Marshall, and Powell, JJ.); id. at 528 
(Brennan, J. concurring); id. at 541 (Stevens, J. 
dissenting in part); id. at 565 (Burger, C.J., dis- 
senting); id. at 570 (Rehnquist, J., dissenting). 
Florida courts have consistently upheld onsite/ 
offsite distinctions involving the banning of off- 
site signs. See, e.g., City of Lake Wales v. Lamar 
Advertising Assoc., 414 So.2d 1030 (1982); City 
of Sunrise v. D.C.A. Homes, Inc., 421 So.2d 
1084 (Fla. 4th D.C.A. 1982); Lamar-Orlando 
Outdoor Advertising v. City of Ormond Beach, 
415 So.2d 1312 (Fla. Sth D.C.A. 1982); Lamar 
Advertising v. City of Daytona Beach, 450 So.2d 
1145 (Fla. Sth D.C.A. 1984). 

1! 453 U.S. at 507-508 (opinion of White, J., 
joined by Stewart, Marshall, and Powell, JJ.); id. 
at 552 (Stevens, J. dissenting in part); id. at 559- 
561 (Burger, C.J., dissenting); id. at 570 
(Rehnquist, J., dissenting). 

!2.453 U.S. at 493-521 (opinion of White, J., 
joined by Stewart, Marshall, and Powell, JJ.); id 
at 521-540 (Brennan, J. concurring) 

13 Td. at 513. 

'4 Td. at 514. 

Id. at 525-34. 

16 104 S.Ct. at 2123-24 (1984). 


'7“We affirm the conclusion of the majority 


in Metromedia. The problem addressed by this 
ordinance—the visual assault on the citizens of 
Los Angeles presented by an accumulation of 
signs posted on public property—constitutes a 
substantial evil within the City’s power to pro- 
hibit.” Jd. at 2130. 

18 “The District Court found that the signs pro- 
hibited by the ordinance do constitute visual clut- 
ter and blight. By banning these signs, the City 
did no more than eliminate the exact source of 
the evil it sought to remedy.” /d. at 2131. 

19 Td. at 2136-41. 

2 See, e.g., Jackson v. City of Charlottesville, 
659 F.Supp. 470 (W.D.Va. 1987) (ordinance al- 
lowing only onsite commercial advertising inva- 
lid); Town of Carmel v. Suburban Outdoor Ad- 
vertising Co., Inc., 127 A.D.2d 204, 514 N.Y.S.2d 
387 (A.D.2 Dept. 1987) (ordinance allowing com- 
mercial signs but broadly prohibiting noncom- 
mercial signs throughout the city held invalid). 

21 Major Media of the Southeast v. City of 
Raleigh, 792 F.2d 1269 (4th Cir. 1986), cert. de- 
nied, 107 S.Ct 1334; City of Salinas v. Ryan Out- 
door Advertising, Inc., 234 Cal.Rptr. 619, 621 
n.1, 626-27 (Cal.App.1 Dist. 1987). 

22 Major Media of the Southeast v. City of 
Raleigh, 792 F.2d at 1272 (4th Cir. 1986), cert. 
denied, 102 S.Ct. 1334. 

23 Id. at 1270. 

24 The same problem is created by similar lan- 
guage added to the City of Salinas ordinance up- 
held by a California appellate court in City of 
Salinas v. Ryan Outdoor Advertising, Inc. 

25 Gannett Outdoor v. City of Troy, 156 
Mich.App. 126, 409 N.W.2d 719, 721 n.7 
(Mich.App. 1986); City and County of San Fran- 
cisco v. Eller Outdoor Advertising, 237 Cal.Rptr. 
815 (Cal.App. 1 Dist. 1987); Jackson v. City of 
Charlottesville, 659 F.Supp. 470 (W.D.Va. 1987); 
Wheeler v. Kentucky, 822 F.2d 586, 590 (6th Cir. 
1987). 

26In Taxpayers for Vincent Justice Stevens, 
after reviewing a line of first amendment cases 
said: “The general principle that has emerged 
from this line of cases is that the First Amend- 
ment forbids the government from regulating 


speech in ways that favor some viewpoints or 
ideas at the expense of others.” 104 S.Ct. at 2128. 

27 453 U.S. at 494-95. 

28 Id. at 515. 

29 Major Media of the Southeast v. City of 
Raleigh, 792 F.2d 1269 (4th Cir. 1986) cert. de- 
nied 107 S.Ct 1334. 

30 Id. at 1272-73. 

31 453 U.S. 538-539. 

22 City of Cottage Grove v. Ott, 395 N.W.2d 
111 (Minn.App. 1986). See also Mobile Sign Inc. 
v. Town of Brookhaven, 670 F.Supp. 68 
(E.D.N.Y. 1987) (ban on portable signs upheld 
partly because definition of portable sign encom- 
passed only commercial messages). 

33 Jd. at 114. By comparison, San Diego’s pro- 
hibition on offsite signs included any sign “which 
advertises or otherwise directs attention to a prod- 
uct, service or activity, event, person, institution 
or business which may or may not be identified 
by a brand name and which occurs or is generally 
conducted, sold, manufactured, produced or of- 
fered elsewhere than on the premises where the 
sign is located.” 

453 U.S. at 493 n.1. 

4 City of Salinas v. Ryan Outdoor Ad., Inc., 
234 Cal.Rptr. 619 (Cal.App.1 Dist. 1987); City 
and County of San Francisco v. Eller Outdoor 
Advertising, 237 Cal.Rptr. 815 (Cal.App. | Dist. 
1987); Gannett Outdoor v. City of Troy, 156 
Mich.App. 126, 409 N.W.2d 719 (Mich.App. 
1986). 
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CIS is your reinforcement for 
routine corporate and UCC trans- 
actions, as well as any other 
information of public record. For 
over 13 years we have specialized 
in providing fast, accurate infor- 
mation to the legal community. 

So, to avoid being ambushed 
by inaccurate information and 
eliminate costly delays, call one 
of our customer representatives 
toll free in Tallahassee. 


Don’t Let History Repeat Itself! 
Call CIS. 


CORPORATION 
INFORMATION 
SERVICES, INC 


1-800-342-8086 
502 East Park Avenue 
Tallahassee, FL 32301 


Specialists In Public Records Research 
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Only one 
annotated federal 


History Note 
ese references are. 
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surrey Glen Hoad 
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